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7 * ACCORD AND SATISFACTION. See Compromise. 


ACTION. 


1, He whose land is seized by the corporate authorities 
of a city, for public use, may maintain an action for its 
value. Mayor and Council of Rome, vs. Perkins.......... 


2. An action to recover damages for the killing of a 
slave, need not be preceded by a prosecution for the 
felony. Williams vs. Fambro.........ssseeveseeee aids dcadlie 

3, When the vendors of marble ordered from a distance 

deliver it to the common carrier in pursuance of the 
order, or in the silence of the order on that point, in 
pursuance of the course of trade in the article, their 
part of the contract if performed, and their right of 
action for the price of the marble is complete, and 
will not be defeated by their subsequent authorized 
settlement of a policy of insurance in favor of the 
vendee. McCauley vs. Shelden et al 832 

4, An action for breach of contract survives against the 
executor of the defendant. Dempsey vs. Hertzfield...... 866 


5. Where the book produced, as the book of original en- 
tries, is in a mutilated condition, the entries against 
the defendant in the hand-writing of the plaintiff, and 
no witness proves that plaintiff kept correct books, or 
that he knew of any dealings between the parties, the 
testimony is insufficient to justify a recovery. Cheever 
vs. Brown & Brown 

6. Where a plaintiff dismisses his action during vacation 
under the Act of 1843, and the Clerk neglects to make 
entry of the fact, the omission may be cured at the 
next Term of the Court, by a nunc pro tune entry. 
Mountain vs. Rowland & Ansley. ......ceccccccccesecscseceees 

7. In an action on a Sheriff’s bond for a breach of his of- 
ficial duty, his sureties may avail themselves of a prior 
judgment rendered in favor of the Sheriff on a rule for 
the same alleged breach of duty. Brown vs. Brad- 
TEE Oincinuetatdenvaunbetenentvttieeiésenesiidiiiiaedenmnnnttelan 927 
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8 M. sues out a writ against K., returnable to May Term, 
1859, of the Court. Service is duly acknowledged by 
the defendant, and process waived in April. The 
case is not docketed until November Term thereafter, 
when the parties appeal by consent. Held, That the 
defendant is not entitled to have the case dismissed 
upon the ny ews because it was not docketed at the 
appearance Term in May, 1859. Moiese vs. Knapp..... 


See Lost Papers, 1 


ADMINISTRATORS. 


1, An administrator is not liable for interest during the 
first year after his appointment, unless he actually 
makes interest. Allen vs. Hardee et Gl......cececesesseeeees 

2. The Act of 1850, authorizing foreign administrators 
to sue in this state, applies as well to actions ex delicto 
as to actions ex contractu. Averitt, adm’r, vs. Pope, 
GORE, cconbberecepanotiotencpaden apes tictsdanbipoteyhransebedcone Lesbinedal de 

3. If an administratoa illegally sells the property of his 
intestate’s estate, and becomes himself the purchaser, 
and the heirs elect to rescind the sale, he will be de- 
creed to convey to them the property remaining in his 
hands unsold, and to account for that which he has 
disposed of by gift or resale, at the highest value. 
ENG 08.: Redegine ANE MCs aise soinns taibinng segs sho5"enresayage 

4. The ex parte orders of the Ordinary, are no protection 
to the administrator for his illegal acts. bid. 


See Equity, 4. 


ADVANCEMENTS. 


1. The doctrine of bringing advancements into hotch-pot, 
has no application when there is a will which does not 
rquire it to be done. Brewton et al., vs. Brewton et al... 


ADVERSE POSSESSION. 


1. The possession of the vendee under a bond for titles, 
is not the possession of the vendor, (especially when 
the former repudiates the title of the latter,) so as to 
perfect the statutory title of the vendor, by reason of 
the adverse holding of the vendor and vendee. Payne 
08. Me Kinney: &. THROW. i 6 .pack oni foirnegiis onsqeoe cnescicnce «999% 

2. The cutting of timber will not constitute an adverse 
possession of the land, nor will proof of particular acts 

at different times create a statutory title. Durham vs. 

TEUNOR. 0 cndssceussitasbeisscnvh citdceccoch:benblichiceesebbekiniaeven 
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3. No matter what the acts of a defendant may have 
been, or what claim he may have asserted to the land 
in controversy, unless he has been in the actual pos- 
session of the land, by himself or his tenant, openly, 
notoriously, visibly and continuously for seven years 

revious to the commencement of the suit, under color 
of title and claim of right, the Statute of Limitations 
will not protect him against the true title. bid. 


4, The attornment of the plaintiff’s tenant to defendant 
without the knowledge of plaintiff, and such tenant’s 
continued possession under defendant, is not such ad- 
verse possession as will create a statutory bar to plain- 
tiff’s right of action. Buckner vs. Chambliss..........++ 652 


5. Where a tract of land is held and known as a whole, 
a possession of a part may be a possession of the whole 
to the extent of the paper title under which it is held. 
And so, too, where the whole tract, as such, is claimed 
by the adverse party, then perhaps the possession of 
a part may be construed into the possession of the 
whole. But where a tract or settlement of land is 
made up of different lots or parcels, and the adverse 
claim is to one only, then the possession of another 
part of the tract cannot ripen into a statutory title as 
against the particular lot claimed. Wiley vs. War- 
PEE GE ocrccososcrerceudovveteosetdiy iathhnekenetmainebh cuneeuaet 701 


6. Where five or ten acres of a lot of land, covered by 
water, is enclosed by a fense, in the absence of all 
proof to the contrary, the presumption is, that the 
act is done by virtue of the claim of right to the prem- 
ises so enclosed ; and especially when the act is accom- 
panied by a cotemporaneous declaration that both that 
lot, and the one contiguous, all belong to, the occu- 
pant. bid. 


7. Possession of land must not only be adverse, but con- 
tinuous, in order to ripen into a statutory title. Nor 
will it suffice to prove seven years continuous posses- 
sion by different tenants, between whom there is no 
privity. In such case, the tenants are but successive 
trespassers, as against the title of the true owner. Roe 
& Hays vs. Doe, ex dem. MOorsrison.......sssecccecsceesssecees . 971 


ALTERATION. See Promissory Notes, 1. 


AMENDMENT. See Garnishments, 3. 
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APPEALS. 


1. If an issue, traversing the truth of the grounds upon 
which an attachment issues, be tendered at the trial 
term, and be disallowed by the Court,-.an appeal on the 
merits will not carry up such preliminary question. 
Neal vs. W. NN. & We. Baookout. ..oi coves seccccsccorsse cocecoees 40 

2. The State vs. Dean, 9 Ga. Rep., 400, and Armstrong vs, 
The Oglethorpe Bridge & Turnpike Co., 18 Ga. Rep., 609, 
reaffirmed. Jones vs. The Wills Valley R. R. Co...... 43 

3. An appeal may be entered from a confession of judg- 
ment, without reserving the right to appeal. aster 
OB, KIMETRG 0.0050 neoacrarea dees Sse nmpenatscecone. 9 spboqeseshasbonsas 503 

4, There is no appeal under the Act of 1856, directing 
the mode in which one year’s provision shall be set 
apart for the family of the deceased. Pope vs. Hays 539 

5. The rights and liabilities of a party not appealing, are 
determined and fixed by the first verdict ; nor can they 
be changed by any further proceeding on the Appeal 
Trial. Durham vs. Keaton, ef al....cccccccccsccscsessscccoeee 800 


See Justice’s Court, 3. 
ARREST. See Criminal Law, 8, 9, 10. 


ATTACHMENTS. 


1. The preliminary issue authorized by the Act of 1855 
and 1856, to traverse the truth of the affidavit in re- 
lation to the ground upon which the attachment is- 
sued, must be tendered at the Return Term of the at- 
tachment. Neal vs. W. N. & W. Bookout........s00e0008- 40 

2. Where the issue traversing the truth of the ground 
upon which the attachment was issued, was tendered 
at the trial term of the attachment, and disallowed by 
the Court, an appeal upon the merits does not carry 
up this preliminary question. J bid. 


ATTORNEYS. See Continuances, 2; Witnesses, 9. 
BAILMENTS. See Common Carrier. 


BANKS. 


1. The fourth rule of the sixth section of the charter of 
the Planters’ & Mechanics’ Bank of Columbus provides 
that the total amount of its debts shall at no time ex- 
ceed three times the capital stock actually paid in, 
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over and above the specie actually deposited in its 
vaults for safe-keeping. In case of excess, the direc- 
tors were made personally liable for the same. On 
the 27th January, 1842, and 23d February, 1842, the 
bank issued to George Hargroves two certificates of 
deposit, payable to his order on the certificates, with 
interest from date. The defendants are the only sur- 
vivors of the then seven directors: five are dead, four 
of them having representatives with estates in the 
jurisdiction of the Court, and who could be joined in 
the suit. On the 12th June, 1843, a judgment of for- 
feiture and dissolution of said corporation was ren- 
dered by the Superior Court of Muscogee county, upon 
roceedings instituted for that purpose, and directed 
by Acts of the Legislature of 1840 and 1842. By the 
Acts, the judgment was to declare a dissolution for all 
purposes except the right to collect and pay its debts, 
to sell and convey its real and personal estate; the 
judgment contained no such saving. On the 26th 
May, 1843, the bank assigned all its property and as- 
sets of every kind to R. B. A. to pay debts, ete. The 
Legislature, in December, 1843, passed another Act, 
reciting that the decrees of forfeiture had been ren- 
dered, “as provided for and contemplated by said 
Acts,” and assignment made, which was by that Act 
declared to be valid; the assets of the bank, from neg- 
lect or waste of assignee, were lost. By the terms of 
the charter, the corporation was to continue until the 
Ist of January, 1857. Suit was brought against the 
defendants, as directors, for the amount of the two 
certificates of deposits: Held, 
1, That the plaintiff was not bound to join the repre- 
sentatives of the deceased directors in the action 
against the survivor, although under the Act of 1818 
he might do so. 
2. That the certificates of deposits were not obnoxious 
to the Act of December 26th, 1837, “to restrain, pre- 
vent and make penal the paying away, etc., any bank 
bill, ete., intended and for circulation, etc., as paper 
money, having longer time than three days to run af- 
ter its date before redeemable, etc., payable otherwise 
than in gold and silver.” 
3. That these certificates are such debts as are within 
the meaning of the fourth rule of the sixth section, 
for the excess of which directors are liable. 
4. That the loss of the assets of the bank in the hands 
of the assignee, and from the neglect or waste of the 
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a did not relieve the directors frem their liabil- 

ity, but was the loss of the corporation. 

5, That the liability of the directors for these debts was 
a statutory liability, and not barred by time until af- 
-ter twenty years. 

6. That the judgment of forfeiture did not extinguish 
the liability of the directors. 

7. That the rights acquired under a temporary statute 
are permanent and continue, notwithstanding the ex- 
piration of the law under which they were acquired, 
and that the liability of the directors continued. 

8. That neither the debts of the bank, nor the liability 
of these directors, were extinguished by the expira- 
tion of the charter. 

9. That the liability of the directors would not be affec- 
ted, even if the debt was extinguished as to the bank. 

10. That the deed of assignment and saving in the Acts 
of 1842 and 1843 would have saved the debts and lia- 
bilities from extinguishment or destruction, even if 
that rule was in force. Hargroves, ex’r, vs. Chambers 


2. Where a bill-holder sues the assignee of a bank upon 
its notes, and no plea of non est factum is filed, the 
plaintiff need not prove the execution of the bills. 


Bethiine v8: Dougherty scr ci.ccccccsisecdcdvdsres sete servvec cates 7 


3. The Chattahoochee Railroad & Banking Company 
made an assignment, in 1841, to Van Leonard, W. P. 
Young and John Bethune, of its effects, to collect and 
pay its debts. There is no evidence that Van Leonard 
ever accepted thetrust. There is proof that the other 
two did. In December, 1848, the Legislature passed 
an Act, in which it is recited that an assignment had 
been made by said Railroad & Banking Company, to 
John Bethune, and confirming and making valid said 
assignment for all purposes, both in law and equity; 
and declaring that said assignee might sue and be sued 
in his said charter of assignee for any demand due to 
and from said Banking institution. Held, That said 
Act is constitutional and valid, and that the subse- 

uent renunciation by John Bethune, in December, 
1844, of this legislative ratification of his appointment 
by the bank, does not discharge him from liability. 
I bid. 

4. When a common law remedy is given to enforce an 
equitable right, to which the Statute of Limitation can- 
not be pleaded, it cannot be pleaded to the proceeding 
at law. Ibid. 
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BILL OF EXCEPTIONS. 


1. The bill of exceptions must affirmatively disclose the 


error assigned. Doebler vs. Waters ........cseeeccencceevecss 


2. When an application is made for a new trial and_re- 


fused by the Court, a certificate by the, presiding 
Judge to this fact does not amount to a certificate as 
to the truth of the grounds upon which the motion 
was made. It may be that the rule was denied, be- 
cause the statements embodied in it were not in accor- 
dance with the facts which transpired in the cause. 
McClane & West vs. Densmore & Kyle......cccececseses seses 


4, A writ of error will be dismissed unless prosecuted 


= 


— 


2. 


3. 


by the plaintiff in error at the term to which it is re- 
turnable by law, or there be providential cause for the 
failure ; and the term to which it is returnable by law 
is the first which occurs after the bill of exceptions is 
filed in the Clerk’s office below, unless such first term 
opens before the expiration of fifteen days from such 
filing, Drydh v8, Walton. isc. ..ccccvsssciece 2} sddocdccssoese 


BOOKS OF ACCOUNTS. See Action, 5. 
BRIEF OF EVIDENCE. See Practice 8, 9, 11. 
CAPIAS AD SATISFACIENDUM. See Jail Fees. 
CERTIORARI. 


. In order to obtain a certiorari from a Justice’s Court, 


the facts stated in the petition need not be verified by 
affidavit. Ware v8. Craven \.icccee seesesvseees sesveveeesesens 


CHARGE OF THE COURT. 


. The Court should always, upon request, charge the 


jury specially as to any fact relied on by either party, 
that is true and material, so as the jury may be ad- 
vised by the Court of its legal effect and application 
to the issue they are trying. Chastain & Luck vs. Rob- 
INSOM OCD Si0, ioe. ie LIes ct etnades ot ecconsebedecepencqnecpsovges 
When a legal charge is requested upon the main point 
in a case, but is unintentionally omitted by the Judge, 
and not suggested by counsel, when called on at the 
end of the general charge to suggest omitted points, a 
new trial ought to be granted. Adair et al., vs. Adair. 


Where the charge of the Court is calculated to prevent 
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the jury from giving to any portion of the testimony 
roper consideration, and the party may thereby have 
een injured, a new trial willbe granted, Glass & Bla- 
Goch: 08: ook iiisésidevcddevibvctiie dias destediiareddisbbs seve dinctads 133 
4. Although a charge be literally correct, still, if the 
language was calculated to mislead the jury upon a 
material point, a new trial may be awarded, Smith 


ANE: WISE V8) OVETOY).. iia ccied ‘odsedcences se secoescceede soossere Ot] 
5. A charge not warranted by fact is erroneous. Pat- 
test Wik? RAE LM bs aus ciudad ie, oad Fg 271 


6. It is error in the Court to charge the jury, “ that 
there is a conflict in the evidence,” when that is de- 
nied, it being for the jury to determine whether there 
is in fact a conflict. Black and wife et al., vs. Thornton. 361 


When there is an apparent conflict between the tes- 
timony of one witness and two others, it is error to 
charge that the jury are to consider from the evi- 
dence whether the two are not mistaken, thus dis- 
criminating against the two, especially when the tes- 
timony is of the same character and alike impeached 
on the record. bid. 

&. It is error in the Court, in the charge, to give an un- 
due and incorrect weight to a portion of the evidence, 
and which is in exclusion of other parts equally im- 
portant. bid. 

9. It is error in the Court to charge the jury in a crim- 
inal case, that the defense, if successful, would, in his 
judgment, be based on the violation of a solemn oath 
they had taken, that he is “constrained to warn them, 
that to acquit a prisoner on such a ground, that igno- 
rance of the existence of a law is a good excuse for 
its violation,” would be a violation of their oaths as 
jurors. Dickens vs. The State........c0s0.000 dvccndh.<e «enemies 383 

10. It is error in the Court to charge the jury on a state 
of facts not warranted by the evidence. Cain vs. Bus- 
Rel OE ate vescorerascarens. se ruiar sehontiatin ceedadaerenbian apres tetas 714 

11. Although the charge excepted to is evidently a mis- 
take, still, if it stands in the record as the act of the 
Court, and is erroneous, such error must be corrected. 
I bid. 

12. A hypothetical charge, which has an injurious ten- 
dency, is error. Water Lot Co., vs. Jones.. ..s.0.ssevee.ss 944 

13. Certain carriages and harness were bought in Col- 
umbus of McKee & Roberts, whether by Hivingeton 

or Brady, there is some conflict in the testimony. Liv- 


=I 
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ingston gave his note in payment, with a stipulation 
upon its face that the note of Dr. Wardlaw might be 
substituted for his, Livingston’s. The decided weight 
of proof is, that Livingston made the trade, and that 
the vendors looked to him for payment. McKee & 
Roberts sue Brady in assumpsit for the purchase- 
money: Held—1l. That the Court erred in refusing to 
charge as requested, that the fact that the vendors 
took the note of Livingston at the time of the sale 
for the purchase-money, was prima facie evidence that 
the credit was given to him; and in adding a qualifi- 
cation that had nothing to do with the legal principle 
contained in the request, namely: “ provided the note 
was absolute upon its face, and nothing further to be 
done by the parties thereto ;” the only condition being 
the stipulation that Livingston might substitute Dr. 
Wardlaw’s note for his. 2. In charging that the pay- 
ment by a promissory note on an insolvent person was 
no payment at all, the proof showing that the pay- 
ment was not by Brady, the defendant, in Livingston’s 
note, but by Livingston in his own note: Held, That 
the remedy, if there was any against Brady, was to 
charge him upon the fraud in the transaction, and not 
upon the contract of sale. Brady vs. McKee & Roberts 748 


See Criminal Law, 16. 


CHILDREN. See Wills, 3. 


CITY ORDINANCES. 


1, A party summoned to answer for an offense commit- 
mitted against one ordinance, cannot be proceeded 
against and punished by another and a different ordi- 
nance. Lesterjelle vs City Council of Columbus........... 936 


CLAIMS AND CLAIM LAWS. 


1. The interest which will support a claim under our 
statute, is any interest which renders the property 
not subject to the levying fi. fa. or attachment, or 
which is inconsistent with the plaintiff's right to pro- 
ceed in selling the property. Wade & Co. vs. Hamilton 
OBA etd Deh be leStibes votctaQitscblseeds 450 


2. When goods are attached and claimed, and the proof 
submitted by plaintiff, on the trial of the issue, is slight 
as to title, evidence that the goods, at the time of the 
levy, were in the possession of claimant, and not of 
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defendant, is proper to be considered by the jury on | 2 
the question of title. Shultz et al. vs. Watkims et al... 689 


See Equity, 5; Mortgages, 4. 
CLERK OF SUPERIOR COURT. 


1. The Clerd is not entitled to a fee of one dollar in ad- 
vance for entering a case on the motion docket. Bail 
U8. DDUNCEN. 60. c00dsdoveehs cobmectnedevestieecdocds) coenessecopasoons 938 
COMMON CARRIER. : 


1. When cotton is to be transported through the medium 
of two common carriers, connecting with one another, 
it is the duty of him who performs his part of the 
transportation first, to deliver it to his successor, by 
at least placing it where it is easily accessible to him; 
but while the first cannot discharge himself by a less 
delivery than this, the next may bind himself by ac- 
cepting a less. Union Dray Line Company vs. Hurt... 798 


See Delivery. 


COMPROMISE. 


1. Where parties have conflicting claims depending upon 
a law point, and they compromise them, each is bound 
by the settlement, whether the law point turns out to 
have been for him or against him. Morris et al., vs. 
DMUNT0E..ccrceecseorcersreccncetecsescescessecescescseesces es coscosces 630 


CONFESSION OF JUDGMENT. See Appeals, 3. 
CONFLICT OF JURISDICTION. See Equity, 19. 


CONSIDERATION. 


1. A promise to pay money is without consideration, and 
will not be enforced when the reason for giving it is 
not to cover damages resulting from the failure to per- 
form a contract, but to prevent the failure by a pen- 
Bley. UIOCDLEr. 08, WY ALT Bas pnsans4sene opvtpnenesesssrcoaysoapses 344 


See Contracts, 6; Evidence, 19. 


CONTINUANCE. 


1. It is no ground of continuance, of itself, that a full 
report of a decision of this Court in the case on trial, 
has not been received by the party desiring its use. 
VOM; WBE POOGAD..Wi 0 hicvccieves th eccddeni het dessieasee 237 
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9, To be entitled to a continuance on account of the ab- 
sence of a practicing attorney from the Court, the 
party desiring such witness must show the same dili- 
gence to have the attorney in attendance, or to obtain 
his evidence, as for that of any other witness. bid. 


3, A continuance will be granted in order to give a par- 
ty an opportunity of compelling a witness in another 
State to answer interrogatories, even in the absence of 
knowledge on the part of the Court, as to whether 
the laws of such State will furnish the compulsory 

rocess or not. Johnson vs. Baldwin.......cccccocesserseree 

4, A continuance ought not to be granted on the ground 
of absent evidence, when the opposite party fully ad- 
mits all that could be proven by the evidence, if pres- 
ent; nor when there is no showing of the proper dili- 
gence to have it present. Baldwin vs. Walden........... 


See Criminal Law, 1. 


CONTRACTS. 


1. When carpenters agree to do work, according to spe- 
cifications, in a neat and workmanlike manner, and 
fail, not only to comply with the contract, but do the 
work unskillfully and negligently, they are liable to 
respond in damages to the employer, for all injuries 
resulting from the breach of the contract. Trustees of 
Monroe Female University vs. Broadfield et dl........0000 


2, The fact that the employer accepts the work, and 
agrees to pay for it according to contract, does not re- 
lieve the carpenter from such liability, unless the em- 
ployer, at the time, knew of the deficiencies, or breach 
of contract, and expressly agreed to waive his rights 
under the same, which must affirmatively appear. 
Ibid. 

3. Where there is a conflict of testimony as to the terms 
of a contract, and the witnesses are equally credible, 
neither being present when the contract proven by 
the other was made, it may be reconciled by suppos- 
ing, that in the course of the negotiation the terms 
were changed; and in that event, the last should be 
enforced. Hobbs vs. Davis......corececercereccceveesersccccsees 

4. When a negro is hired to make a crop, and taken 
away by the owner in the middle of the year, whereby 
the crop is entirely lost, the true measure of damages 
is the hire of the negro, the rent of the land, and the 
— incurred for the purpose of making the crop. 

bid. 


Vou. xxx—64, 
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5. When a negro is hired to make a crop of corn, cotton, 
etc., and no time is fixed for the termination of the 
hiring, it will be presumed to be for the year. Ibid. 


6. Every contract must be founded upon a consideration, 
either good or valuable, otherwise it is a nude pact. If 
a plaintiff in fi. fa. has a lien upon property which is 
sold for $8,000 00, or is worth that amount, and he 
agrees to accept of $2,000 00, or one-fourth of the 
amount from the defendant in execution, or the pur- 
chaser under him, and release the debtor from his lia- 
bility upon the judgment debt, the agreement is gratu- 
itous and cannot be enforced. Molyneaux vs. Collyer. 731 

7. S., residing in Florida, contracts to sell and deliver to 
C. & W., butchers in the city of Macon, Georgia, 600 
head of beef cattle, at a stipulated price—200 to be 
delivered the first of June, 200 the first of August, and 
200 the first of November, The first two installments 
are delivered and a note given in part payment; the 
plaintiff fails or refuses to deliver the remaining 200. 
Held, That in a suit by 8S. upon the note given for the 
cattle, C. & W. may reduce the recovery by the amount 
of damage they sustained on account of the plaintiffs 
failure to consummate the contract. Cherry & Walker 
V85 TMEOM |. 55. Gos co cdecvcctenecscosoanssdbe cqhouspessiccss coteens 875 

8. R. borrows $1,000 00 of B., and promises to return it 
in ten days or send B. a note for $5,000 00 which he 
holds on C. Held, That in the absence of positive 
proof as to the nature of the transaction, it will be 
construed into a security for the $1,000 00 borrowed, 
and not an absolute transfer of the $5,000 00 note. 
Equity would relieve against such a contract, if satis- 
factorily proven ; the ten days within which the money 
was to be returned, not being of the essence of the 
agreement. Cock & Thompsonvs. Brown & Carmichael. 925 


9. “ McIntosuH, February 3d 1855. 
“Mr. Tenperson Smita, Esq.—Sir: If Heary Weaver 
should purchase any of the negroes of Langford’s es- 
tate, I expect to stand his security if he desires it, and 
will be taken; and I shall not be present on your sale 
day, but will attend to it at any time. 

Yours respectfully, 
[Signed] Sampson BEL.” 


Weaver having bought property upon the credit of this 
letter at Langford’s sale, and Bell, when called upon, 
refusing to become his security. Held, That the letter 
was actionable. Smith vs. Bell.........0000 eecccdccccecacins 818 











INDEX. 


CORPORATIONS. 


1. As the Act of incorporation of The Dahlonega Tan- 
ning and Leather Company contains a personal liabil- 
ity clause as to stockholders therein, that liability 
continues, notwithstanding a transfer of the stock, un- 
less the stockholder so transferring, shall discharge 
himself from liability, by a compliance with the pro- 
visions of 2d section of the Act of 29th December, 
1838. Mason & Field vs. Force Brothers & Co.,..++.+++0 

2. When a judgment is properly rendered against that 
incorporation, and execution legally issued, the same 
may be levied upon and collected out of the private 
property of any of the stockholders therein. No ser- 
vice of process upon, or notice of, the suit to the stock- 
holders being required by that Act, or necessary. Ibid. 


See Action 3. 
CRIMINAL CONVERSATION. 


1. “It is not always necessary that the husband be 
proved to have connived at the particular acts of adul- 
tery charged. For if he suffers his wife to live as a 
prostitute, and criminal intercourse with a third per- 
son ensues, he can have no action. It is damnum 
absque injuria.” Cook V8. Wo00d....secercrevecscecerccececees 

2. “Passive sufferance, or connivance of the husband, 
may also be shown in bar of a civil action.” Ibid. 

3. “It is not necessary to show connivance at actual 
adultery any more than it is necessary to prove an ac- 
tual and specific act of adultery.” Ibid 


COST. 


1. 1t is error to tax the defendant with the entire costs 
of a proceeding to dissolve an injunction. Mayor and 
Council of Columbus vs. Jaques et Al.....cc.0esecsecerecscececes 


COURT OF ORDINARY. 


1, An order granting leave to sell the land of a testator, 
granted by the Court of Ordinary upon the applica- 
tion of the administrator with the will annexed, is 
valid, whether passed on legal reason or without rea- 
son; and a sale under it passes the title of the testa- 
tor. Doe, ex dem. Sikes vs. Roe et Al ..c.ccovessesvese ddocene 


See Administrators, 4. 
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~ COVENANT. 


1, The Water Lot Company sold to Van Leonard, in 
trust for the Howard Mesufucrurtne Company, a wa- 
ter lot, No. 11, in which were various covenants. In 
one place, in one of the deeds between the parties, 
Van Leonard was styled trustee of the Howard Manu- 
facturing Company; in another, trustee of the stock- 
holders of the Howard Manufacturing Company. In 
the deeds there were various covenants; among others, 
after stipulating how the canal or reservoir was to be 
finished, the waste-way not being considered sufficent- 
ly deep to carry off the waste water from the ma- 
chinery, the Water Lot Company agreed to blast out 
the waste-way opposite to lots 13, 14, 15, the Howard 
Manufacturing Company to blast out opposite 11 and 
12, all being below 11, on which the Howard Manu- 
facturing Company intended to put up machinery. 
There was this further stipulation: That the Water 
Lot Company would “so finish all the eyes in the 
canal or reservoir as to furnish and contain in said 
canal, water in sufficient quantity to propel the ma- 
chinery placed and.erected on lot No. 11, by Leon- 
ard.” After erection of buildings, etc., on the lot, the 
whole property was sold at Sheriff’s sale, as the prop- 
erty of the Howard Manufacturing Company. On 
an action brought by the Howard Manufacturing 
Company for breach of covenant and injuries sustain- 
ed by the Howard Manufacturing Company prior to 
the sale, one Parr, who held an interest in the prop- 
erty under the purchaser at such sale was offered as a 
witness. Held, 
. That Parr was not interested in the result of that 
suit, and competent. 
. That the styling of Van Leonard in the one as trus- 
tee for the Bowne Manufacturing Company, and in 
the other as trustee for stockholders of the Howard 
Manufacturing Company, was immaterial, and ex- 
plained itself. 
. That the Water Lot Company did not covenant against 
low water, or to supply the machinery with water at 
all events, but the parties contracted on the basis, that 
if all the covenants were performed as stipulated, in 
regard to canal, waste-way and eyes, that a sufficiency 
of water would be supplied. 
. That the mutual covenants as to blasting and blow- 
ing out the race or waste-way, were independent, and 
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not dependent, they going to a part, and not the whole 
of the consideration. 

5, That the measure of damages was the interest on the 
investment for the time the machinery was not em- 
ployed for want of water; and in case only a -part of 
the machinery was idle, interest on a like proportion 
of the investment. 

6. That the plaintiff is not compelled to expose himself 
to a trespass to protect the defendant from the conse- 
quence of his breach of the contract. 

7. When the verdict is sustained by the proof, the case 
will not be sent back for an immaterial error in the 
charge of the Court. Water Lot Company vs. Leonard 


CRIMINAL LAW. 


1. Where the Court refuses a continuance in a capital 
case, on account of the absence of testimony, material 
for the prisoner’s defense, a new trial will be granted. 
Whitworth ve The State .iscecis iccssve.bvocsvescctecaveciessdes ts 


2. A riot cannot be committed without as many as two 
persons acting in execution of a common intent. 
Prince and Stafford vs. The Staté......cccvesscccvessevsevedses 


3. If, upon a sudden quarrel, the parties fight upon the 
spot, or presently agree and fetch their weapons and 
fight, and one of them is killed, such killing is but 
voluntary manslaughter, no matter who strikes the 
first blow. Gann vs. The State.........ccccceecseccesersees 

4, Whenever the homicide is the result of that sudden 
and violent heat of passion, which is supposed to be 
irresistible, and without any malice or deliberation, 
the killing is voluntary manslaughter, J bid. 

5. On an indictment for malicious mischief in shooting a 
mule, it is a good defense to show that the shooting 
was done with the motive of protecting the crop of 


the accused, and not from either ill-will to the owner’ 


or cruelty to the animal; and it is the line of this de- 
fense to show, that the mule was in the corn-field of 
the accused at the time of the shooting; and the evi- 
dence showing him to have been there is corrobora- 
ted by proof that he had an habitual proclivity to- 
wards such mischief, and was hard to restrain from it. 
Wright, va. The. Sates csivncdaeicesscnger sseschanonevavsedigpevedsbt 
6. The right of a jury in a criminal case to judge of 
the law, being secured by statute, must not be im- 
paired by denunciation of the Court, that if they do 
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so and acquit the prisoner, they would violate their 
oaths as jurors. Dickens vs. The State .........scececseee0+ 383 
. The opinion of a spectator, expressed just before the 
commencement of a fight, that one of the parties had 
a malicious intent towards the other, is not legal evi- 
dence that such an intent existed. Pundy vs. The 
DUE A vcgepcnssccsocecevahspvigpeentd cubgatnes ipages Peagiaetestere 400 
8. A Policeman or Watchman under City Ordinances, is 
as much under the protection of the law in making 
an arrest as any public officer, such as Sheriff, Bailiff, 
or Constable Johnson, alias Thompson, vs. The State... 426 


9. An officer is not necessarily a trespasser in making 
an arrest on probable ground of suspicion, and with- 
out a warrant. bid. 

10. Although the arrest of one accused or suspected, 
should be illegal, or a search of his property or per- 
son by the officer should be unauthorized, this would 
not justify the accused in shooting the officer, not to 
sigue such arrest or search, but after the arrest had 

een made, and the search voluntarily submitted to or 
tendered. Ibid, 

11. When the defense relied on for shooting at an officer 
is, that the arrest was illegal and unauthorized, any 
fact, circumstances, or information on which the offi- 
cer acted in making the arrest, is admissible, not as 
proof of the facts, but as evidence that the officer, in 
making the arrest, did so on reasonable ground of sus- 
picion. Ibid. 

12. One cannot be tried and convicted for an offense dif- 
ferent from that for which he is prosecuted or called 
upon to answer. Mayor and Council of Columbus vs. 
MIAME sogroversreioanepwons soosepecssraapsesceregs: eeeneeeg: ep esess 517 

13. One who has agreed to participate in a crime may 
repent, .Pinkard 08, The Stabe .0.seopeeeraeperss os egeagers oes 

14. One need not be present at the commission of an of- 
fense to make him principal. Ibid. 

15. If the jury cannot conscientiously adopt the law as 
it is given to them in charge by the Court, it is not 
only their right, but their duty, to render a verdict 
according to the opinion which they entertain of the 
law; and they should be so instructed by the Court 
when requested todo so. McDaniel, alias Hickey, vs. 
Tet SCAG yin vs vn sve ois « dom spinag ieee ogy s4diovoncsis epetve seus songeces 853 

16. It is error, in giving the law of reasonable doubts, 
for the Judge to tell the jury, that reasonable doubts 
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usually arise from either want of evidence or conflict 
of evidence, in a case where the doubt did not arise 
from either of those causes, but turned solely upon 
the internal credibility of an explanation which the 
defendant had given of the circumstances against 
him, when they were first brought to his notice. Mc- 
Mines: 06. The abt., 00ce lL hdsihicc savsonesteonnce ‘eeetenapey 


See City Ordinances. 
DAMAGES, 


1. Pecuniary injury is not the only one for which com- 
pensation ought to be allowed in damages. Cooper vs. 
Mullins ...00.0000 Wb gbbiste Wededlbisdeden sti evveldeestbbecceiavdes 

2. The doctrine of damages discussed. Smith and Wife 
88. OOMOG TF LORIMER IR thsstelaeenes 

3. A case in which the damages for a frivolous appeal 
were held to be excessive. Hull vs. Tommy..........++6 


4, Where the landlord makes successive attempts to stop 
a leak, but fails through defective workmanship, he 
must pay the tenant, under such a contract, full com- 
pensation for the injury done to goods in the house 
during the period of those attempts and failures. 
Dicey 08.. TERT CSRS veges sa attenevaseyesehanedcovysmesapee vetke 

5. The rule of damages for a false representation is, that 
there must be a deduction from the agreed price, in 
proportion to the article’s departure from the repre- 
sentation made of it. Gaulden vs. Sheheé..u,...se000+ vee 


See Covenant; Set-off, 3; Warranty, 2. 


DEBTOR and CREDITOR. 


1. A creditor holds a debt against a principal and de- 
ceased surety, is under no duty to give notice of the 
evidence of his debt to the administrator of the surety. 
He must give notice when he seeks to hold the admin- 
istrator personally liable for a wrong application of 
the assets to other claims, but need not do so in order 
to hold the estate liable for the debt. Goodwyn vs. High- 
LOWES .orceccercccccesececccccersceecsees snsccsseesesccsecesssesecccens 

. A settlement in favor of wife and children, or either, 
will be supported, if made in good faith and with no 
intent to defraud creditors; but one, by a debtor in 


bo 


greatly embarrassed circumstances, of the bulk of his» 


estate, leaving but a pittance, and insufficient for the 
debts, cannot be supported. Clayton vs. Brown......... 
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3. When a creditor agrees to accept from an insolvent 
debtor a less sum for a greater, to be paid in personal 
service, (instead of property) or the debt of a third 
person, it is a valid contract ; aliter, if the debtor was 
solvent, Molyneaua vs. Collier crc scenes cenrceeeencecnne 


DECEIT. 


1, A representation that a person may be safely credited, 
cannot give a right of action, without some indication 
in the representation, or its circumstances, of the ex. 
tent to which the oredit may go, Glover vs. Town. 
OO I Oe Ca cesnn di cadidanetndi wntivweantas ieee 
2. A representation by the seller of a horse, that a sore 
on the horse’s eye was caused by a mule bite, is not 
so overcome by mere opinions to the contrary, founded 
on the appearance of the sore, as to require a jury to 
find that the representation was false. Benson vs, 


, UVa anenneeeanacecencseceenaqacecesans Gonecqseesqesesens 


DEEDS, 


1. A deed made since 1839, and attested by a Justice of 
the Peace, is not admissible in evidence, upon the fact 
of its having been recorded without other proof, 
Payne vs. McKinney and WAitlowW......cccccccccseeeeeenennes 
2. A deed between private persons conveying all the land 
on one side of a river not navigable, conveys all that 
lies on that side, beginning from the middle of the 
river; or in other words, the term river, when applied 
to streams not navigable, and used to designate a 
boundary between private land owners, means in law 
the middle of the river. Stanford vs. Mangin et al.,... 
3. Possession of a deed by grantee, or one taking interest 
under it, is presumptive evidence of its delivery in 
immediate execution of the purposes for which it was 
made. Black and wife et al. vs. TROrnton.....0cccereeseees 


4. Under our Registry Laws, a copy-deed is not evidence, 


unless the original appears to have been properly ad- 


mittedtorecord. Oliver et al. vs. Persons ...cccc cccecceces 


5. Under the Act of 1856, a prima facie presumption in 
favor of proper probate is raised, where the records 
have been burnt. But this may be rebutted, and the 
Judge may hear evidence in rebuttal before admitting 
the copy as secondary evidence. bid. 


6. Proof of the existence and execution of an original 
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deed must be made before a copy thereof can be used 
as evidence, Durham v8, EOlMAtissrrcorees citereereveccere OLD 

7, When a deed is put in evidence purporting to have 
the name of one subscribed thereto as Justice of the 
Peace, as a subscribing witness, and a certificate from 
the Executive Department shows, that no such person 
was Justice of the Peace in the county when the deed 
purports to have been executed, at that time, such 
proof, in the absence of rebutting evidence, is conclu. 
sive evidence of the forgery of the paper, and the fact 
cannot be weakened by a supposition, Ibid, 

8, There is no delivery of a deed, when the grantor 
never parts with the dominion over the paper, but re- 
tains it, concealing its existence from the grantees, 
and intending not to put it into their custody or con- 


trol, tutledge va Montgomery ét Al,..ccccceseeereeesereeceee B99 
DELIVERY. 
1, A delivery of cotton to a common carrier for a con- 


signec, and its acceptance by the carrier for the con- 

signee, When there was previous agreement between 

the consignee and consignor, that the latter should 

send the cotton to the former, is a delivery to the con- 

signee, LH. OC. Wade & Co. vs. Hamilton et al ..cccccerseeeee 400 
See Deeds 3, 8. Gift. 


DEVISH AND LEGACY. 


1, A testator, by the 11th item of his will, gave to his 
son Thomas, who was a minor, a negro boy named 
Clark, at $550 00, and other property at stated prices, 
and money, making in the whole $2,384 00, as stated in 
the item. By another, the 17th item, it was provided: 
“In the event that any of the negroes herein given to 
any of my minor children should die, or become of 
little or no value before such minor becomes of lawful 
age, then, and in that case, it is my desire, that such 
deficency or loss be made up to such child or children 
80 losing, out of my estate.” Clark died before Thomas 
came of age, and at the time of his death was worth 
$1,200 00. Held, That the sum to be paid to Thomas 
in lieu was $550 00, at which he was priced in the will 
and not his actual value, Oglesby et al. vs. Ogleshy...... 348 


2. A legacy to “be divided between my two sisters’ children, 
Elizabeth Joice, and Martha Lilly, to-wit :” naming the 
children, goes only to those who were children of the 








1002 INDEX. 





two sisters, ot the death of the testator, and one of 
the named children dying before the testator, is to be 
considered as stricken from the enumeration. Springer 
CC IDG TONGUIOR ois Nidedsicicrelesssletsveacectleiecdvercateeaes 976 


DISCOVERY AT LAW. See Evidence, 20. 
DISTRIBUTION. 


1. J. N. having two sets of children, made a division of 
his whole estate into as many shares as he had child- 
ren, and gave off to each of the older set an equal 
share of the same. Hach of them receipted to him for 
the same, as in full, of their distributive shares in his 
estate. The balance left was the portion set apart for 
the younger set of children. After his death, on a 
bill filed by the administrator for instruction. Held, 
That the disposition so made of the estate, and agreed 
to by the older children, was good, and excluded them 
from any interest in the estate of the deceased. New- 
Some et Al. 08: COgOUrms isceiasreccccececoccesveseceveddibvecoesae 


See Devise and Legacy. 
DIVORCE. 


1. As to a suit for divorce, the wife is sui juris, and may 
charge the husband without his consent with the real 
value of all such services of other persons as may be 
necessary to her in the conduct of the suit. Spray- 
RU Oi BPI shiareilcy an doy obpastrenetonsectin eobpeperpersnntivian 81 


DOWER. 


1. The administrator of deceased alone, can contest the 
widow’s right to dower, in an application by her for 
assignment of dower. Findley vs. Lawless.............0+ 88 


DRAFTS AND BILLS OF EXCHANGE. 


1. The drawer is not discharged from his liability on a 
draft on the ground that the holder did not present it 
for acceptance or payment at the proper time, unless 
he is injured thereby. Patten vs, Newell.....0..0.02s0000 271 


2. Parol evidence is incompetent to prove, that a draft 
ayable to the order of P., generally, was intended to 
bs negotiated at bank. bid. 


3. Blank acceptances are binding upon the acceptor, 
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there being no complaint that the drafts were not filled 
out according to the agreement of the parties. Moiese 
08 KAGP..isise AiWbbeodediveessdssbvesdiccnstbarckiedss beicsbUdee 942 


EJECTMENT. 


1, A plaintiff in ejectment must recover on the strength 
of his own title, and not on the weakness of the de- 
fendant’s title. Stanford vs Mangin et al.. oeenegens OO 

2. Where the proof shows, that the ddlendenk ina an ac- 
tion of ejectment was in possession of the lot of land 
in suit, the year before the suit was brought and after 
the suit was brought, this is sufficient evidence of pos- 
session of the premises to authorize a recovery against 
him. Doe ex dem. Hooper vs. Doe et dl.....c.ccsccsececeees 553 

8. When land was drawn by, and granted to W. H.’s or- 
phans, and there be a demise in plaintiff’s declaration 
from them, and the grant is in evidence with proof 
of possession by defendant, and no adverse title is re- 
lied on by defendant, the plaintiff is entitled to a ver- 
dict. Ibid. 

4, The fact that the deed from the drawers of the lot to 
the plaintiff ’s lessor does not contain the number of 
the district, the land being otherwise sufficiently de- 
scribed, or the date of the month of the execution of 
the deed is left blank, and that the deed was not recor- 
ded in time, or that the drawers were swindled out of 
the land, do not affect the plaintiff’s right to recover 
as against a mere wrongful holder, there being no other 
deed from the drawers ; and so the Court ought to in- 
struct the jury. Ibid. 

5. No recovery can be had in ejectment when the lease 
under which the alleged trespass was committed, has 
expired before the trial. Roe & Riley vs. Doe ex dem. 
AABIAG «ca nrind encigacachser'yc sd sperueniggn. ve sdiekennsennanne oheseoncnion 608 

6. Where the verdict of the jury in ejectment is too un- 
certain to enable the Court to award judgment upon 
it, itis void. Ibid. 

7. In an action of ejectment, when the title is brought 
down to two persons, and the defendant offers a deed 
from one of the two fcr half of the land, that deed is 
admissible as evidence to protect the defendant hold- 
ing under such deed from an eviction. Roe & Calhoun 
VS. Doe ex dem. JoRnson et Aliesreceeceeseveveceerecesseeevienes 611 

8. The plaintiff, in an action of ejectment, is not entitled 
to recover when one of the lessors has conveyed, by 
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deed, his whole legal and equitable right to another 
lessor whose right to recover has been barred by a 
former recovery in the statutory form of action 
against the same defendant for same lot of land, and 
the demises from these two being all the title exhibi- 
ted by the plaintiff. Doe ex dem. Dearmond vs. Roe & 
Bron G0... vcccoovsscdevasescobed See AU ces sited teeveesdadiud 
9. Proof of prior possession of land for more than seven 
years is sufficient to authorize a recovery by a plain- 
tiff in ejectment against a mere wipe ys Buckner 
08. “CRAMIIE inns 05 Sib seta Bd did tads tues be pecose en pods 
10. The titles of the different lessors of the plaintiff in 
ejectment, are different causes of action, and for pur- 
oses of defense, the action, as to each one of them, 

is to be considered as commenced when that one is in- 
troduced into the declaration, whether it be intro- 
duced at the beginning or as an amendment after- 
wards. Roe d& Tidd vs. Doe ex dem. Pearce.....+s.sseeees 


EQUITY. 


1. This Court will not interfere with the discretion of 
the Circuit Judge, in refusing to dissolve an injunc- 
tion, unless the discretion is manifestly abused. Cash 
CF Ah., 08. Willian 005. 2164050600 drbodndowcsndsessnnerveesbevqivecbi 

2. An injunction will not be dissolved on the coming in 
of the answer, unless the answer fully swears off or 
denies all the equities of the bill, especially when the 
injunction is necessary to protect the complainant 
from an invasion or trespass upon his property. Mc- 
Ginnis vs. The Justices of Inferior Court......cccsccceesseees 

3. Where a general demurrer has been heard and adju- 
dicated, the Court will not, on a motion subsequently 
made to dissolve the injunction on the coming in of 
the answer, consider any objection to the bill that was 
properly involved in the demurrer. Ibid. 

4, A Court of Equity will enjoin an administrator from 
recovering a tract of land when the intestate has been 
dead more than seven years, and the heir-at-law was 
of age at the death of intestate, and when there are 
no debts against the estate, and the defendant has 
been in adverse possession for seven years before com- 
mencement of suit or grant of administration. Mur- 
dock vs. Mitchell...,..0020»000000 abirciranconpercledniives ssercneenr 

5. Where lands are levied on by execution, and claims 

interposed and withdrawn by successive claimants to 
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whom the property is conveyed, a Court of Equity 
will interfere and restrain the claimant from with- 
drawing his claim, and the holder of the title from 
transferring the same, until the question as to its lia- 
bility to the lien, can be adjudicated. Field vs. Ralston 
& Martin.........000 ad oabeli dbs Nave nevondhssaves tdedehbebbnh ates : 


6, Equity will decree the whole performance of an agree- 
ment which is within the Statute of Frauds, when- 
ever there has been such a part performance as that 
the whole performance is necessary to prevent a fraud; 
and the whole performance is necessary to prevent a 
fraud in a case where the parties have proceeded so 
far on the faith of the agreement, that they cannot be 
restored to their statu quo, nor adequately compensa- 
ted in damages, by avoiding the agreement and leay- 
ing them to their action for damages. Chastain vs. 
GRUNEE OF GE cnc scacnccaes tnsspecccees eedeccccveseoncecsccssensecseepe 


7. The answer of a defendant, denying the execution of 
a promissory note, when responsive to the bill, can 
be overcome only by two witnesses, or one witness 
aided by corroborating circumstances. Low vs. Ar- 
GTOVE ANA WIFE EE Al .ccrccsccrrscconcengonceresedunnidgodnan owl eben 


8. If a wife, by bill, sets up an ante-nuptial agreement 
by parol for the settlement of property, which is ad- 
mitted by the husband, and the Statute of Frauds is 
not insisted upon, equity will decree a specific perfor- 
mance. Kirksey v8. Kirksey......rcrcocccrersec.cecceceee secdes 


9. When a bill is presented to the Judge, praying an in- 
junction, and it appears upon its face that the com- 
plainant has ample redress at law; ‘and especially if 
the statements are inconsistent and contradictory, it 
is the duty of the Judge to refuse his sanction. Camp 
VS Mattheson & O HArrd..s.scicecesee coe ccvscvccseccceseseees : 

10. That relief will be granted from a mistake as to the 
legal effect of an instrument, is law, settled by adju- 
dications of this Court by a statute, and the evidence 
shows such a mistake in the verdict in thiscase. Du- 
CAS Ct AL. VE. TUCAS..0ie.scsseees sivccccssecddecstenstecceccssese ’ 

11. A verdict and judgment was obtained at common 
law for the defendant, in a statutory form of action, 
for a lot of land. The Statute of Limitations per 
been relied on and supported in the trial by a dee 
ante-dated eighty years, without which the recovery 
could not have been had, one of the witnesses to the 
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date. A bill was filed by the plaintiff to restrain the 
defendant from using such judgment so fraudulently 
obtained as a bar to a subsequent action for the same 
lot. Held, 


1. That it was not necessary to allege in the bill, or 
prove that the witness, swearing falsely, had been 
prosecuted to conviction for perjury, under the pro- 
vision of 8th sec. 8th div. Penal Code; that the case 
did not fall within its provision, nor was affected by it. 


2. That although the bill showed that defendant had 
been in actual possession of part of the lot more than 
seven years before the commencement of the suit, still, 
the verdict on the entire lot could not be maintained 
without the deed. 


3. That a Court of Equity will grant relief against a 
judgment obtained by fraud, as the judgment in this 
case was. 


4. In matters of fraud, the party aggrieved has a right 
to go into either a Court of Equity or law for relief, 
and having gone into equity, he cannot be sent back 
to a Court of law, although his remedy there migbt be 
equally adequate. 

5. Injunction is a proper remedy to stay waste in cut- 
ting down and selling from the lot the valuable timber 
thereof, Griffin 08.: GRC iinicuscrinnssewendses oe cdtokedss.sesdey 

12. The bill of a married woman, relative to her separate 
estate, may be dismissed by her, against the wish of 
her next friend. Brawner vs. Bell........00 .scccceeses seve 

13. When the defendant in execution remains in the pos- 
session of the land, under some parol agreement with 
the purchaser as to its redemption, makes valuable 
improvements thereon, and the purchaser acknowl- 
edges himself satisfied as to the manner in which the 
re-payment has been arranged, the tenant acquires a 
complete equity to the premises, and one upon which 
he may rely to protect his possession against an action 
brought by the purchaser. Vanduzér vs. Christian...... 

14. The defendant in every equity cause may deny on 
oath the execution of any document exhibited to the 
bill, and thus put the complainant on proof. Oliver et 
GL Ble POTEONB)iessivoreJossvesaddcccsvoves sed ecisvecssusdocsscaceest 

15. Ona bill filed for the recovery of a negro, and the 

only evidence of title relied on by complainant was a 

deed from one Tinly, reciting on its face that he had 

conveyed said negro previously to another person. 
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Held, That the plaintiff had no right to recover, and 
the bill was properly ordered to be dismissed. Griggs 
V8¢ DANIEL: :0s cease consen one cdonedonuyaderde chicks wephicn stent dogpbied : 


16. Where an agent receives money from his principal 
upon an illegal contract, he cannot avail himself of 
that defense in an action brought against him by the 
principal for money had and received to the plaintiff's 
use, especially when those who paid over the money 
to the agent, do not desire that he should retain it. 
Engram 08, Mitchell, ..<+.+seyenecopesstichonnisonsscone stinrlaneche’ ‘ 


17. When money is actually paid over upon an illegal 
contract, it is clear that it cannot be recovered back, 
the contract being executed, and both parties being 
in pari delicto. Ibid. 

18. A party may, in some cases, be allowed to retain 
money which was due to him ex eguo et bono, but 
which he could not have recovered at law; yet, 
he never can be allowed to retain money to which he 
has no claim whatever against the true owner. J bid. 

19. As to the distinction in some of the cases, resulting 
from the knowledge or ignorance of the agent, as to 
the illegality of the contract upon which the money 
was paid, that can make no difference. Ibid. 

20. In the exercise of the jurisdiction, confided respect- 
tively to the State Courts and those Courts of the 
United States, (where the latter have not appellate 
jurisdiction,) it is plain, that neither can have any 
right to interfere with, or control the operations of 
the other. It accordingly has been settled, that no 
State Court can issue an injunction upon any judg- 
ment in a Court of the United States, the latter hav- 
ing an exclusive authority over its own judgments 
and proceedings. Strozier, next friend, vs. Howes, Hyatt 
© CO cacsrccceccnqesos sppqecvocvesiosse-ege evcdepenevcess cocpescesedy 


21. When a decree is rendered on a bill filed by two com- 
plainants, one of whom was dead at and before the 
filing of that bill or rendition of the decree, that fact 
only vacates the decree as to the deceased .complain- 


500 


547 


ant. Trace et al. vs. Rowell et al....c..ec0s: Sais teiies’ etiaiiale 764 


22. Under the 9th Equity Rule, an injunction to restrain 
a common law action ought not to be granted, unless 
the application is made thirty days before the trial 
term of the case, or a good reason given for the delay. 
Way & Taylor vs. Brown & Carmichael......sseces: seceeeees 

23. There is no equity in a bill which asks the injune- 
tion of a common Jaw action upon the grounds: Ist, 
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That the complainants do not owe the debt on which 
the pending suit is founded. 2d. That the defendants, 
by suing out garnishment against a person who held 
assets of the complainants, have prevented the com- 
plainants, from paying their debts. J bid. 


24, A bill of review will not be sustained when it does 
not make a case which requires a reversal of the for- 
mer decree, nor which would authorize a new trial. 
eS LS 4 i 8 Bois La Ig ood cg | 826 


25. When all the material allegations in a bill. and the 
statements upon which the equity of the bill is based, 
are fully met and denied by the answer, and there is 
no special reason for retaining the injunction, it will be 
dissolved. Howard et al vs. Marine Bank of Georgia. 841 


26. An execution creditor can not be enjoined from the 
sale of his debtor’s property upon the ground, that 
there are claims to it which will cause it to go off at 
a reduced price. Robinson vs. Thompson & Co.........++. 933 


27. A bill which alleges that a lot of land, of which the 
complainant was the true owner, was sold through 
misapprehension by the Sheriff, the complainant offer- 
ing to repair all the consequences of the mistake to 
the purchaser, and which alleges that the Sheriff, at 
the instance of the purchaser, is about to turn the 
complainant out of possession, is a good bill, and 
ought to be retained for the equitable relief of injunc- 
tion and cancellation. Mustian vs. Jones & Brooks...... 951 

28. Equity will grant relief from an endorsement which, 
through mistake as to the legal effect of the words 
used, binds the endorser to pay the note, when the 
true contract and intention was to write only such an 
endorsement as would convey the title without render- 
ing the endorser liable. Clayton vs. Bussey & Ferrer... 946 

29. When to an equity charged in a bill, the defendant 
only interposes a denial upon his information and _ be- 
lief, the injunction will not be dissolved. Ketchens vs. 
BME | ‘saiannsetcans excapysseneene anne? uneachin <endasaenhtaet 931 

30. An injunction will be totally, or partially, dissolved 
according to the exigencies of the case. J bid. 

31. An injunction must be dissolved when the answers 
swear off all the equity of the bill. Applewhite vs. Bald- 
CME EE. PAI. op vessod bes chee coh spvencetebsosvesgenasiiingyn 915 

32. Where the mortgagor of land has no title to the land 
but only a bargain for it, with part payment of the 
purchase-money, the mortgagee cannot have the aid 

of a Court of Equity to foreclose his mortgage as 
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against the holder of the title, without offering to pay 
the remainder of the purchase-money. Crummey et al. 
vs. Mechanics & Savings Bank.......cscccosecereececsecsscceces 
33. A Court of Equity will not only relieve against a con- 
tract founded in fraud, that is, a suppression of the 
truth, or a suggestion of falsehood, but also where 
both parties honestly labor under a mistake or misap- 
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prehension of the facts. Molyneaux vs. Collier......+.+++ ‘731 


34. A complainant coming into equity, seeking to be dis- 

_ charged from the payment of a just debt, must make 
it appear that his claim is not against honor and con- 
science. Ibid. 

35. One C., alleging himself to be trustee for S. L. and 
her nine children, petitioned the Judge of the Supe- 
rior Court, and alleged that one S. H., an attorney of 
that Court, had in his hands the sum of $3,300 00, to 
which he, as trustee, claimed title. The attorney an- 
swered, etc. Held, That the petition was properly 
dismissed. The applicant, not averring that the at- 
torney had collected or held the money as his agent 
or attorney, or by what right he claimed the mone 
or possession thereof. That the remedy was by bill 


in equity. Chappell, trustee, vs. Hawkins...........+ sveuie 756 


See WVuisances, 2. 


ERROR. 


1, It is no error in the Court to refuse to charge a prin- 
ciple of law, however sound, unless such principle has 
some application to the case on trial. Mitchell vs. Wes- 
tern & Atlantic Ratlroad....ce.ccee sececcescecdees soocceceresese 

2. A proposition to which the Judge expresses his as- 
sent during the argument to the jury, and in their 
hearing, conveys the Judge’s opinion to the jury as 
effectually as a formal charge could do, and may equal- 
ly serve as a foundation for the assignment of error. 
Glover vs. Townsend, Crane & Co.....++ wipigebsotvajienepbabank 

3. On the trial of one for an assault with the intent to 
murder, it is no error in the Court to refuse to charge 
the jury, that if they believed, from the evidence, that 
the prosecution was unfounded, that they should not 
only find the defendant not guilty, but that they 
should return the prosecution unfounded or malicious. 
Milner vs. The State ......cccccccccccscssccccccesccccccesverscsees 

4, Neither is it error in refusing such request for the 
Court, in response thereto, to remark, “that there was 

VoL, xxx—665. 
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no evidence to warrant the charge, when such is the 
fact.” Ibid. 


5. No amount of errors will send a case back for a re- 
hearing, when a different verdict could not stand for 
want of evidence to support it. Errors in such a case 
are immaterial. Rowe vs. Ware.......scscccccceccecesceceeecs 278 

6. It is a violation of the Act of 1850, making it unlaw- 
ful for the Judge to express, or intimate to the jury, 
what has, or what has not been proved, to charge 
them that they should find for the plaintiff the amount 
which he claims, if they believe the witnesses who 
testified in the case. Jarrett vs. Arnold ....cccccseeeeveees 323 


7. It is not error in the Court to state a principle or fact 
to the jury in his charge which is wholly immaterial, 
and which does not affect, in any way, any defense of 
the accused. »Johnson, alias Thompson, vs. The State... 426 
8. It is not error in the Court to state a fact, as a fact, 
to the jury, which is admitted by counsel in defense, 
and on which there is no issue. Ibid. 


9. However erroneous a proceeding may be, still, if it 
results rightly, and will be a bar to any future litiga- 
tion, it will not be disturbed. Thompkins vs. Female 
Ge viniiujoswvcisdenstsssussacstensnaaseeiaagonpees, peseadoviborel 485 

10. On a motion to dissolve an injunction, it is error in 
the Court to tax the defendant upon the refusal of 
such motion with the whole costs of the proceeding. 
Mayor & Council of Columbus vs. Jaques et Al.....10+c00- 506 


11. Where illegal evidence has been admitted, it is error 
to make such illegal evidence the basis of a direction 


for the finding of the jury. Durham vs. Holman....... 619 
12. It is not error to grant a rule nisi for a new trial. 
Spence 08. FIOUMANR,:0.000'-0.0vrvervcccesssssiveevevcessvvocseceee 646 


13. It is not error in the Court to refuse an injunction of 
executions on such facts alleged in the bill as would 
not constitute a defense to the original suit on which 
the judgments were had, from which the executions 
issued. Dawson et al., vs. Merchants’ & Planters’ Bank 664 

14. A writ of error does not lie from a decision of the 
Judge of the Superior Court on a question referred to 
his decision, and which does not come before him in 
the due course of proceedings at law. Waters vs. Mc- 
DTABD.  ere.esonserevercoegocves voscesopsenereseanssscusposcnsscoues 672 

15. Where a defendant in fi. fa. has deliberately, and re- 
peatedly, verbally and in writing, recognized the debt 
as good and subsisting, and promised to pay it, it is 
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error in the Court to assume that these admissions 
and declarations were made by the defendant in igno- 


rance of his rights, for the purpose of reconciling his ~ 


conduct with the contract which he now seeks to set 
up in his discharge ; on the contrary, they rather tend 
to prove that no such contract was ever entered into, 
or at least, that the defendant did not understand it as 


releasing him from liability. Molyneaux vs. Oollier.... 731 


See Charge of the Court, 5 to 18. 


ESTATES TAIL. 
See Limitations of Estates, 1, 6, 7, 9. 


EVIDENCE. 


1. A claim, reduced by payments, to the jurisdiction of 
a Justice’s Court may be proved in that Court by the 
oath of the plaintiff. Nicholas vs. McAbee......ccceseevees 

2. N. McD. applied to 8. McG. to become his surety on a 
note to C. M. & Co., not naming the amount. McG. 
replied by letter, authorising McD. to sign his name 
to such note as surety. Toa suit brought on the note, 
McG. pleaded non est factum. On the trial of the issue, 
it was proper to allow the note to be read to the jury, 
upon proof of a conversation between McD. and McG., 
in which the latter admitted writing the letter before 
mentioned, and also that McD. was by his permission 
in the constant habit of signing his (McG.’s) name as 
security for him (McD.) whenever he choose to do so. 
McGinnis vs. Chamberlain, Miller & Co0.,....ccceccccceceesees 


3. A case in which the verdict was supported by the ev- 
idence. Ware V8.  CHAVEN ......06s.ccccerccesessecnceve capneeees 


4, What was said and done by the Justice of the Peace, 
at a Justices’ Court, when a levy of property was ad- 
vertised for sale, under executions, is inadmissible, on 
the trial of a claim for other property levied on by the 
same fi. fas., for the purpose of accounting for a proper 
disposition of each previous levy, or for any other pur- 
pose. Chastain & Luck vs. Robinson et Al.,..ccccecee eevee 

5. The declarations or statements of one who is no party 
to the record, and who in no other way appears to be 
a party in interest, is not competent evidence to affect 
the rights or interests of the plaintiffs, or parties be- 
fore the Court. Ibid. 

6. In order to prove statute or customary law, it is not 
competent for a witness to testify simply, that such is 
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the one or the other. There is higher evidence to 
substantiate both, Leonard vs. Peeples.....cccesee sveceees 61 
7. If a party act as the agent of another, and not as an 
attorney at law, his testimony is not objectionable; 
and if he be made a co-defendant to a bill with his 
principal, and die, the evidence given in by him on a 
former trial at law, between the same parties, and 
concerning the same subject matter, may be testified 
to. Jones ef al. 08. Kerr & TE0me.. vseceseece «coves sereseesecge 93 
8. Parol proof of the contents of a written contract, can- 
not go to the jury without satisfactory preliminary 
proof to the Court, that the writing was executed and 
SORE... NUNN OR, TOWNE pinestnes nndctonpedesns-suneteurcenies 121 
9. When the question between parties is, what was the 
state of accounts between them at a particular time? 
it is error to admit evidence against objection, touch- 
ing an item which was at the time barred by the Stat- 
ute of Limitations. J bid. 


10. Parol evidence is admissible to explain the purposes 
for which a note was received, where the receipt is 
silent as to that point. King vs. Mitchell............0.000 164 


11. In action to recover damages for the killing of a 
slave, the defendant may give evidence of the slave’s 
character for turbulence and insubordination, for the 
purpose of aiding the probability of his theory of de- 
fense, that the slave was killed in an act of insubordi- 
nation, and also forthe purpose of mitigating the dam- 
ages; but the evidence must come from witnesses who 
knew the slave to have had such a disposition, or from 
admissions of the plaintiff, and not from general repu- 
tation, nor from proof of previous particular acts of 
insubordination on the part of the slave. Williams 
US MPUEY scvneracone onevegcn ced se chonncesenabe sosquseentoesecssie 232 

12. Parol evidence is incompetent to prove that a draft, 
poynble to the order of P. generally, was intended to 

e negotiated at bank. Patten vs. Newell..............000 217 


13. Parol evidence is admissible in behalf of a surety to 
prove that to induce him to become surety, the payee 
of the note assured him that he had in his hands funds 
of the principal which should go as a credit on the 
note. Matthewson et al., v8. JONES ......ccccccececcscscceeeees 306 


14. It is competent for one who was a Sheriff to state 

from entries on an execution.in his own hand-writing, 
that the property was pointed out and sold as the 
property of D. T., when that fact appears by the en- 
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try, the witness stating that he invariably stated such 
facts when so in his entries, and never stated anything 
but. facts therein, although he has no recollection of 
the facts. Black & Wife et al., vs. Thornton........csse0es 


15. In a question between persons, one claiming under a 
voluntary deed, and the other under a purchase, it is 
competent to prove what was said by such purchaser 
and others interested in the sale under whom he claims 
as to outstanding titles, not as conclusive evidence of 
want of notice, but as parts of the circumstances at- 
tending the sale. Ibid. 

16. A party having two distinct titles to property may 
disclaim one and rely entirely on the other and after 
such election made, the admissions of his privies in 
the disclaimed title are not evidence against him. 
Oliver ef al, 08. Perveons seceiccvcsriscesicescdcdiilecdnccbvscescds 


17. To admit a copy as secondary evidence at common 
law, it is necessary to show: 1. The genuineness of 
the original. 2. Its loss or destruction ; and 3d. That 
the copy offered is an examined, sworn or true copy. 
Ibid. 

18. Before the testimony of a witness, as to the identity 
of hand-writing, can go to the jury, the witness must 
express what amounts to an opinion, one way or the 
other, at the time when he is testifying, under the cir- 
cumstances then existing. Foster vs. Jenkins & Belt... 


19. When a written agreement states a consideration in 
general terms, it is competent to show by parol the 
particulars included in the general description, in or- 
der to show that there has been a failure of consider- 
ation and the extent of it. Lufburrow vs. Henderson... 


20. Answers of one of the parties to interrogatories 
sued out under the Acts of 1847 and 1850, to compel 
discovery at law, are not evidence for such party, un- 
less in response to questions asked. Clayton vs. Brown 

21. Evidence that is relevant cannot be kept from the 
jury by a waiver of proof on that point or admission 
of the fact, if the party desires to have the testimony 
out. Ibid. 

22. In a question of bona fides, as to a settlement on 
wife and children by a debtor, proof of debts existing 
and outstanding against him at the time of the settle- 
ment, is proper evidence, and a transcript from the 
= of a mortgage is;competent for that purpose. 

bid. 
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23. When there is a conflict of the evidence, the jury 
must so reconcile the whole as to make all speak the 
truth, if possible. Durham vs. Holman........e.eesesserees 


24. When the plaintiff’s title, or cause of action, is plain- 
ly made out, and the defendant relies on a special plea 
in bar to defeat the recovery, such as the Statute of 
Limitations, the defendant must establish the facts to 
sustain the plea affirmatively beyond a reasonable 
doubt, else the verdict must be against the plea. Ibid. 


25. That a copy of the advertisement taken from the 
paper in which the sale was advertised, sworn to be 
such by the Sheriff, who sold under that order, was 
admissible as evidence. Womack et al., vs. White et al.. 


26. It is illegal for a witness to testify that one made 
other deeds of gift of all her property among her chil- 
dren. The deeds themselves are the best evidence of 
the fact, as well as of what they conveyed. Cain vs. 
Bahay 6 sca peices seine s bid ld quis pian vbibsiner shaseba rhe veledincogs 


27. A defendant who is complicated with others in the 
commission of a crime, may prove, by the arresting 
officer, that he put him upon the pursuit by way of rais- 
ing a presumption of hisown innocence. Pinkhard vs. 
SI Is tihindiy <sntaensp sist one seenaponiggen emnnincaenosaendiel 


28. A witness cannot be compelled to accuse himself; 
but where this is necessary to the full understanding 
of other statements which he has made, the whole 
ought to be withdrawn. Ibid. 


29. If a man dies intestate, leaving his wife and daugh- 
ter his only distributees, the husband of the widow is 
a competent witness to testify in a suit at the in- 
stance of the daughter and her husband against the 
administrator. Shine vs. Redwine and wife.......0+..000 


30. Judgments on rules against a Sheriff are admissible 
in evidence against him and his sureties, in an action 
on his bond for failure to pay over moneys so adjudged 
against him. Robinson et al. vs. Towns, Gov., etc.,.....+. 

31. The Clerk’s execution docket, made out by himself, 
or deputy, is admissible in evidence in an action by 
the administrator of the Clerk against the administra- 
tor of the Sheriff, to show prima facie the amount of 
cash due the Clerk on cost, fi. fas., and that the ji. fas. 
were delivered to the Sheriff. Ross vs. Davis et al.,..... 

32. A credit upon a note, put there by the maker, af- 
fords a presumption that all his cross-demands, espe- 

cially demands in open account, existing against the 
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holder at that time, are covered by it. Baldwin vs. 

WARdew ini diiatts ocsdch ccicune dd tibth bind bl he hdetbien 829 
33. In an action for trespass, in beating the plaintiff and 

tearing down his house, evidence that the defendant 

declared, while committing the trespass, that he was 

doing it because the plaintiff traded with his negroes, 

is proper evidence to go in mitigation of damages. 

Gilliam & Berry vs. L0ve......sseseccseecesscsvcesenees heat caet 864 
34. In an action by a tenant against a landlord for breach 

of a written contract to stop a leak, it is admissible 

for the tenant to prove by parol, the purpose for which 

the landlord knew that the house wasrented. Demp- 

Sey VE. Hertzficld...rocrserercesccscescccscccccevorecscccececccccese 866 


See Title 2. 


EXECUTIONS. 


1, Executions issued from a Justices Court against Ward 
Keeler and John M. Jordan, jointly, on which appeared 
the following entry: “ Received payment in full on the 
within fi. fa., by John M. Jordan, security, January 8, 
1839. E. L. Harris, J. P.” Held, That such entry 
did not give the control of the executions to Jordan 
as surety against Keeler, the co-defendant, but the 
same operates as a satisfaction as against each of the 
defendants, and that a subsequent levy and sale of the 
property of Keeler, under said executions, was illegal 
and void. Adams & Carroll vs. Keeler et l.,....c.s0ssseee 86 


2. Why is not a transfer of an execution by plaintiff’s 
attorney good as an equitable assignment, the plaintiff 
having received the money paid on the assignment. 
Ryan vb." LAdber EB Ay,.....csvcies iver scasedevebagsncsbabauey yhaeebes 433 

3. A levy of personal property which has been dismissed 
by plaintiff or plaintiff's attorney, without being pro- 
ductive, and when no injury has resulted from such 
dismissal, sufficiently accounts for, and explains such 
levy to authorize plaintiff to proceed with its collection, 
and to enable it to participate in the distribution of a 
fund in Court raised from the sale of the defendant’s 
property according to its priority. Ibid. 

4, When the plaintiff’s affidavit, under the Act of De- 
cember 11, 1858, preliminary to suing out a ca. sa. 
against the defendant. states that the defendant “has 
money,” etc. Held, That, tobe asufficient description 
of the property to authorize aca. sa.issue. Dozier vs. 
DOB issdrcdinisasictpeviscedss sis cians ddcatboesiien bbe tedtehdoeuess 523 
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5, Executions issued from judgments obtained under the 
provisions of the Act of 5th March, 1856, entitled “An 
Act to enable persons who have claims against trust 
estates, to recover said claims in a Court of law,” must 
specify the property on which the same is to be levied, 
or the same will be illegal and void. Wright vs. Wat- 


6. The assignment of a judgment and execution conveys 
away the plaintiff’s interest in the further enforce- 
ment of it, but not his interest in money which the 
Sheriff has previously collected on it. Robinson et. al. 

08. - Toes, Gov; Bij. idaviesssueirecrces sone sievisdiasshducdsieiiede 818 


EXECUTOR. 


1, While it is true, that in suing one as executor in his 
own wrong, you must charge him as executor, gene- 
rally ; still, if the cabalistic gibberish de son tort are 
dropped in all the subsequent proceedings, and the 
judgment is entered and execution issued against the 
defendant as executor, it is sufficient. Shotwell vs. 
NINES Seen see’ cupebaracvesp Sees -agiogon peretersyieieasedpnceons 557 


EXECUTOR de son tort. See Executor. 
EXPERTS. See Witnesses 2, 4. 


FAILURE OF CONSIDERATION. 


1, The fact that property is not as valuable as the buyer 
supposed it was, is no failure of consideration, nor is 
it any reason why the agreed price thereof should not 
be paid, in the absence of fraud. Leonard vs. Peeples. 61 


See Recoupment. 


FALSE REPRESENTATIONS. 
See Damages, 5; Deceit. 


FOREIGN ADMINISTRATORS. 
See Administrators, 2; Title, 3. 


FRAUD. 


1. Where one misrepresents a fact, knowing it to be 

false, or asserts a thing to be so, not knowing whether 
it be true or not, and it proves to be false, he is, in 
both these cases, guilty of a moral as well as a legal 








bo 
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fraud. But where one honestly believes the truth of 
what he affirms, although it turns out he was mista- 
ken, can he be guilty of a legal fraud (being free from 
moral turpitude) so as to subject him to liability for 
the mistake, unless the representations are of a char- 
acter to amount to a warranty? Query. Leonard vs. 
Peeples. ..c..sescroresoevesssesercovaccvnseresoneseposeserpeecgees. pe 

2. Because property is not as valuable as the purchaser 
supposed, is no reason, in the absence of fraud or war- 
ranty, for withholding any portion of the price agreed 
to be paid. Ibid. 


See Hguity, 11, 32. 


STATUTE OF FRAUDS. 


1. When one who is Sheriff has been compelled to pay 
off an execution, and the defendant therein pays a 
third person to pay the debt, and such third person 
promises to pay the Sheriff the amount he has paid 
on the execution for the defendant, having received 
the money for that purpose, the promise is good, and 
not within the Statute of Frauds, or obnoxious to 
public policy. Bohannan vs. Jones... scccceresseee-seeesee. 

2. No contract for the sale of goods for the price of ten 
pounds sterling and upwards, is valid under the 17th 
section of the Statute of Frauds, except the buyer 
shall accept part of the goods so sold and actually re- 
ceive the same, or give something in earnest to bind 
the bargain, or in part of payment, or some note in 
writing be made of said bargain, signed by the parties 
to be charged by such contract, or their agents there- 
to lawfully authorized. Denmead vs. Glass, Laws & Co. 

3, A delivery of goods to the railroad is not a delivery 
to the purchaser, in the purview of the 17th section 
of the Statute of Frauds; the railroad not being the 
agent of the buyer to “receive and accept” the same. 
Ibid. 

4, The Act of 1852, Pamphlet, p. 243, dispensing with 
the consideration, being stated in the written agree- 
ment to answer for the debt, default or miscarriage of 
another, is not repealed by the Act of 1856, Pamphlet, 
p. 260. The latter Act repealed the Act of 1854, Pam- 
phlet, p. 58, declaring that the Statute of Frauds and 
Perjuries should not operate in cases where there has 
been a performance of the agreement in whole or in 
part. Sorrell vs. TAckson....ccccccscscccccvsccves vecsesevseeeee 
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FRAUDULENT ASSIGNMENTS. 
See Debtor and Creditor, 2. 


GARNISHMENT. 


1. Process of Garnishment must be issued by a magis- 
trate who is qualified to issue an attachment, and such 
— issued by any other person is void, and cannot 

e the foundation of avalid judgment. Stephenson vs. 
Campbell. 33 bois siids sions ROS vesih liad dabei les til Ste css cbdia 

2. When the creditor states in his affidavit under the 
Garnishment Act, “that he has commenced his action 
of complaint in the Superior Court of Dougherty 


county, against Thomas A. Janes, his debtor, and that. 


he has reason to apprehend the loss of said sum, 
($732 00 in account,) or some part thereof, unless sum- 
mons of garnishment do issue,” it sufficiently indenti- 
fies the case in which the process is sued out. Janes 
V8. Tomlinson... ..ssecocesescveesesceees iwedssinh obesép svabsecirindse : 


3. A garnishment bond is amendable under the Act of 
1856, so as to conform to the law. Jbid. 


4. When a case is reached against a garnishee who has 
not answered, he is entitled to be called; and if he 
then appear and depose, it is in time. And were it 
otherwise, if the plaintiff enters up judgment against 
the garnishee for the amount admitted in his return, 
that will amount to a waiver of the irregularity. 
Wall et al. vs. Shippard d& Chambliss....ccsccsccsseverecseces 


See Jurisdiction, 4. 


GIFT. 


1. J. W., a parent, intending to divide and give off his 
negroes, made an allotment, in which certain negroes 
fell to the share of his son, J. M. W.; the negroes 
were not present, J. W. said to his son, that he might 
send for the negroes when convenient, but retained 
the possession, and never delivered them to J. M. W., 
but he subsequently conveyed the negroes by deed to 
one in trust for the children of J.M. W. The negroes 
were subsequently levied on under executions against 
J. M. W., and were claimed by the trustee: Held, 
That the gift was not complete in J. M. W. for want 
of delivery, and that they were not subject to the pay- 

ment of his debts. Carswell vs. Ware et dl..s.csscecseees 
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GUARRANTOR. 

1. Good faith to a guarantor requires that the funds of 
the debtor should be applied to his own debts, and not 
to debts for which he is not bound, and if the guarantee 
accepts of such a misapplication of funds for his own 
benefit, the guarantor may treat the wrong applica- 
tion as a nullity, and stand where he would do if the 
right one had been made. Price vs. Webster & Palmes... 802 


HANDWRITING. See Evidence, 18. 
HIRING. See Contracts, 3, 4. 
HOTCH-POT. See Advancement, 1. 


HUSBAND AND WIFE. 

1. The wife is sui juris as to a suit for divorce, and may 
charge the husband without his consent with the real 
value of all such services of other persons as may be 
necessary to her in the conduct of the suit. Spray- 
Berry.08: Merk. veseic ss ssiasds tides vacecevsstiey dokescdsrosasuces 81 

2. O. permits his wife to sell cakes, etc., on her own ac- 
count, from the earnings of which she buys a negro, 
taking the title in her own name, by his consent. 

She keeps and holds the negro as her separate proper- 
ty, paying the taxes all the time: Held, That the ne- 
gro vested in the wife as her separate property against 
er husband, and one claiming under him as a volun- 
teer. Oglesby and wife V8. Hall........+cceccsceceseseereees 886 

See Criminal Conversation ; Divorce; Marriage; Marriage 

Settlements ; Witnesses, 1. 


ILLEGAL CONTRACTS. Seo Equity, 15, 16, 18. 
INJUNCTION. See Costs; Equity, 2. 


INSOLVENT DEBTORS. 

1. The penalty imposed by our statute for arresting a 
debtor, after he ro been discharged from imprison- 
ment under our laws in favor of insolvent debtors, 
applies only to arrests under process from this State, 
and not to arrests under process from another State, 
and within another State. Morgan vs. Ely et al........ 768 


See Damages, 3. 
INTEREST. See Administrators, 1. 
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JAIL FEES. 


1. The Justices of the Inferior Court have power, on ap- 
plication to them by a defendant in ca. sa. who is in 
jail, to order his discharge, when it appears that the 
plaintiff in ca. sa. has failed to give security for the 2, 
weekly payment of jail fees; and to order the dis- 
charge without any notice to the plaintiff in ca, sa., 
except where the defendant has gone to jail after be- 
ing surrendered by sureties. Mason, Dickinson & Co., 
RG, MRS OP Dcidisassd ciccctdddaénekgntecmasennseseceottanaee 917 


JODGMENT. 


1. M. owes C. a balanct, both residing in Georgia. M. 
goes to South Carolina, and is summoned by process 
of garnishment, at the instance of W. & W., creditors 
of C., to depose what heis indebted toC. M. answers, 5 
and admits an indebtedness, which he is directed by | 
the Carolina Court to pay over to the hands of an as- 
signee. M. is garnisheed in Georgia by S. F. & Co., to 
depose in the Courts of this State what he is indebted 
to C. He answers, and brings to the knowledge of 
the Court the fact of the South Carolina judgment 1 
against him for the same debt; Held, that it is error 
to coerce M. to pay over the money a second time in 
this State, and that he was protected by the South 
Carolina judgment from further liability. Molyneaux 
vs. Seymour, Fanning & C0 ....006 ssesooess cocccccecsescesccees 440 


2. One who buys land that is, at the time, under levy, 1 
as the property of a third person, whether he in fact 
had notice of such judgment, execution and levy at 
the time or not, cannot be protected against the lien 
of such judgment and execution as an innocent pur- ; 
chaser. Castioberry 0s. Weiter ......000 .pssecees. coscopecsccere 534 


3. If one is indebted, as guardian, to another, who was 
his ward, and turns over land or other property that 
is at the time subject to the lien of judgments in favor 
of third persons, in payment of what he owes his ward, 
as guardian, and afterwards dies, the land still con- 
tinues subject to the lien, and is not protected from 
levy and sale under the Statute of 18th February, 
1799, “For the protection and security of orphans 
and their estates.” I bid...........s000 codocbed “eonsaseservede 


See Evidence, 30; Possessory Warrants, 3, 4; Roads. 
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JURISDICTION. 


1, A claim, above the jurisdiction of a Justice’s Court, 
may be reduced by payments, so as to be sued in such 
‘Court. Nichols vs. McAbee........0+ NPCas PRASREEA ShERRGnen 8 

9, All persons found within the limits of a government, 
whether their residence be deemed permanent or tem- 
porary, are to be deemed, so far, citizens or subjects 
thereof, as that the right of jurisdiction, civil and 
criminal, will attach to such persons. Molyneaux.vs. 
Seymour, Fanning & Co......essecccssseseceescecsceees sbbedeton 440 

3, Although a non-resident come not within the terri- 
torial limits of a State, still, if he own property there, 
that will give the Courts jurisdiction. bid. 

4, If a non-resident have property in the hands of an- 
other, it may be reached by garnishment, the prop- 
erty itself, as well as the garnishee, being within the 
jurisdiction of the Court. bid. 

§. Personal property has no locality other than that of 
the person having the same in possession, ownership, 
custody or control. Ibid. 


JURORS. 


1, A juror cannot impeach his own verdict. McElven 
00. THO PRA. ccanesiananrnandy siovcienessinacgsontncdnsetaeeeseudien 869 


JURY. See Criminal Law, 6, 15. 
JUSTICE’S COURTS. 


1, A claim, exceeding the amount over which a Jus- 
tice’s Court has jurisdiction, may be brought within 
the jurisdiction, by payments which reduce it to that 
ambunt. Nichols 08. MCAbee.. ...sossicerscssscscep sb penreceee 8 

2. When so reduced, it is within the statute which al- 
lows a plaintiff in Justice’s Courts (under certain cir- 
cumstances) to prove his account by his own oath. 
Ibid. 

8. An appeal thus entered upon the minutes of the Jus- 
tice’s Court is sufficient : “I stand security on the ap- 
peal of the above stated case,” the case being stated 
and the name of the party signed thereto. Shirley us, 
PHBA Bi candiecsdoedeh © sheiidivcend tdes davnagspacaeceptiys oi 328 

4, It is proper, if not positively required by the true 
construction of the Act of 1811, that parties in the 
Justice’s Court should testify orally when proving 
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their accounts by their own oaths, and be subject to 
cross-examination by theiradversary. Ibid. 


LEGISLATIVE POWER. See Tazes. 
LETTERS OF CREDIT. See Contracts, 9. 9 


LIEN. 1 


1. The Act requiring certain liens to be enforced within 
twelve months, is not affected by the subsequent stat- 
ute, fixing the first of January, of the year ensuing, as 
the time when open accounts shall bear interest, and 
also from which the Statute of Limitations shall begin 
torun. Dunning & Tuttle vs. Stovall et al.......cscce0 sees 444 


2. A proceeding instituted against the proper parties to 
enforce a mechanic’s lien may be converted into a reg- 1 
ular suit to recover the price of the work done and 
the materials found. Ibid. 

3. The lien given for negro hire, for negroes employed 
in steamboats and other water craft, on certain rivers 
in this State, does not extend to the Savannah river. 
Kirkpatrick et al. vs. Bank of Augusta et Al.....ceceseseseess 465 

4. By the Act of 1847, (Cobb 557) liens against steam- 
boats may be enforced by the creditor, his attorney or 
agent; and by the same act, a demand made on the 
owner of the boat, his agent or attorney, is sufficient. 
Ibid. 

5. No lien is given by statute for services rendered, and 
materials furnished for the construction of a boat ] 
“whilst getting ready for navigation.” It must be 
after it has actually entered upon the navigation. 
Ibid. 

6. The statute gives a lien to “machinists” only, and 
not to those who merely vend machinery. bid. 

7. It is sufficient, under the Act of 1847, to state, that 
the boat upon which the lien is claimed, has “ arrived 
at her place of destination,” without the additional 
words, in the language of the Act of 1841, “to which 
she was last freighted.” Ibid. 


8. The lien given by these various Acts, takes date from 
the judgment. ‘To invest a vessel with acharacter of 
nationality, it is necessary that it be entered at the 
Custom-House, and in a contest between foreign cred- 
itors of said vessel or a foreign creditor and our own 
.citizens, no lien, under our State laws would be avail- 
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able, unless the same be recorded or registered as re- 
quired by the Act of Congress, in the office of the Col- 
lector of Customs. But a failure to do this will not 
displace a lien already acquired under our own laws, 
in a contest between our own citizens. Ibid. 

9, The Act gives a lien for “ wood and provisions”—not 
for “ supplies” —furnished steamboats. 


10. Where an individual or a company own several boats, 
the lien provided by law for wood, provisions, etc., is 
not restricted to any one boat, but covers the whole, 
and the judgment may be entered up against all, pro- 
vided all have reached their point of destination, or as 
they severally arrive there. But if entered against 
one Or more only, it is restricted to the money arising 
from the sale of the boat or boats against which the 
judgment isentered. Ibid. 

11. The order of the Judge of the Superior Court (before 
whom the application and affidavit is made,) to the 
Clerk to issue execution for the sum sworn to, with 
costs, in favor of the applicant against a steamboat 
and owners, which order is signed by him officially, is 
a substantial compliance with the requirements of the 
Act of December 7th, 1841, “That the Judge or Justice 
shall grant an order to the Clerk to enter up judg- 
ment.” Klink, Adm’r vs. Steamer Cusseta & Owners...... 

12. Had the proceedings been illegal on this account, 
they could have been cured by an order nune pro tune, 
so as to proceed at once with the trial, the rights of 
third persons not having intervened. Jbid. 


13, A plasterer is not entitled to the lien for his work, 
materials furnished, etc., given to masons and carpen- 
ters by the Act of 22d December, 1884, and made gen- 
eral by the Act of December, 1838. Fox vs. Rucker... 


See Judgments, 2, 3. 
LIMITATIONS OF ACTIONS. 


1, A payment by the principal or maker of a promissory 
note, before barred by the statute, does not constitute 
a new point for the running of the Statute of Limita- 
tions as against the endorser or surety, unless such en- 
dorser or surety be a party tosuch payment. Hunter 
V8. Robertson & Rovertson......+cesescrsececessescescceesvecceeas 

2. If W. receives negroes of B. as a loan, and he subse- 
quently sets up title to the property, the statute does 
not begin to run in his favor until the fact of his ad- 


504 


525 
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GANG sink oadyi nnn cdtiasvvedbvind stan siagigguecascswecesdsedemevcees dant 888 
3. The Statute of Limitations does not begin to run in 

favor of one occupying land, so long as he disclaims 

ownership. In such case, he holds in subordination 

to the title of the trueowner. Roe & Hays vs. Doe ex 

Geet. MOPAR 009 0ccnrvaisucsisasetineginddedssessssnecesecuyqebheds 


LIMITATION OF ESTATES. 


1, Elizabeth Tankersly, by a deed of gift, gave to her 
son, William F. Jackson, certain negroes, at the death 
of the said William F. to be equally divided among 
the heirs of the body of the said William F. Matilda, 
a daughter of the life-tenant, married one Sharman 
and died, leaving children and her husband surviving 
her in the life of her father: Held, 1st. That the 
words heirs of the body did not create an estate tail 
in the life-tenant. 2d. That the person who should 
answer that description at the death of William F. 
Jackson, took the estate as purchasers and not by de- 
scent; that their interest during the life-estate was 
contingent, and not vested. 3d. That in the distribu- 
tion, the children of Matilda take per stirpes and not 
per capita. Sharman vs. Jackson ....... ie Sa 224 


2. Testator, by one clause in his will, provides: “Re- 
specting my tract of land called the tan-yard, it is my 
will that the same be equally divided between my 
heirs, hereafter named, but that they shall not have 
it in their power to dispose of or sell any of their 
shares for twenty years ;” and by another: “It is my 
will that whatever part or share of my estate, either 
real or personal, which shall come to either of my 
daughters, hereafter named, the same shall not be lia- 
ble, under the control, or subject to any debt or debts 
of any husband they may intermarry with; that be- 
fore any such intermarriage shall take place, the por- 
tion of my estate which they shall inherit shall be 
settled on trustees for their sole and only use, and to 
be disposed of by my said daughters as they may 
think proper:” Held, That these provisions do not 
vest or give an unlimited power of disposition, but 
only of such interest as they take under the other 
clauses of the will. Doe ex dem. Sheftall et al., vs. Roe 
C, PAT EB sn odin snsinnn shins sa esepee sbehintd iprs  benbedsssecsionedhs 453 

3. That if a testator gives, in one clause of his will, an 
absolute estate, and in a subsequent clause cuts down 














such estate to a less interest, the prior gift is restric-’ 
ted accordingly. Ibid. 

4. L. S., by his will, provided; “In case of the death of 
either of my children, to-wit: B., H., J., M., E.,8., A., 
or A., before the division takes place, or after, with- 
out issue legally begotten, then, and in that case, the 
portion of him or them so deceased shall be only in- 
frerited and divided between my heirs, the survivor or 
survivors of my eight children, heretofore named. 
In case of my sons or daughters should intermarry 
and die, leaving issue legally begotten, they shall not 
inherit their father’s or mother’s portion of my estate 
before they attain the age of eighteen years, and in 
case of the death before they attain that age, the pro- 
perty of the father or mother so deceased shall return 
to the children: I mean the eight so often mentioned:” 
Held, That the limitation was not void for remoteness, 
but that the devise was limited to take effect on a def- 
inite failure of issue. bid. 

5. By the will of the late Governor Troup, he directed 
that his executors keep his property together for 
three years, giving to the heirs in the meantime a de- 
cent and becoming support. “At the expiration of 
three years, and on the first day of January next 
thereafter, he desired that all of the property of which 
he died possessed with, the increments both real and 
personal, be divided as nearly as possible into three 
equal shares. I mean specifically, one share for the 
children of Florida, one share for Oralie, and one 
share for George M. Troup, who are to have and to 
hold the same to them respectively, their heirs and 
assigns forever with these exceptions, viz: If Oralie 
should die without legal lineal heir or heirs, then shall 
her share go to the children of Florida, to be equally 
divided among them, or the survivors; and if George 
should die without legal heir or heirs, then shall his 
share descend to the children of Florida likewise, or 
the survivors :” Held, That upon the death of George 
M. Troup, without legal lineal heir or heirs, the one- 
third share of his father’s estate bequaethed to him, 
vested in the children of Florida, his sister. Forman 
CF al., v8. Troup et A]...cccccosrccesereesopongs seqegccesccccccesocs 
6. An estate to one during her life, and after her death 
to be equally divided between the heirs of her body, is 
not an estate tail, but an estate for life, with remainder 
to the children of the first taker. Herring et.al. vs. 
Rogers et al... whndeconded binidsindouesndesbbond epsedbucbenss wad bene 


Vou. xxx—66, 
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7. An estate to one generally, without expressing what 
estate, and then adding, that if he shall die without 
children, then over, is not an estate tail, and the limi- 
tation over is valid. Burton vs. Black.......ccccccccccccces 638 

8. When the direction is, that all the property which 
shall be found remaining at the death of the first taker, 
shall go over, the description of what goes over is 
sufficiently certain. Ibid. 

9. When a testator directs his property to be divided 
between his wife and children, and then directs that 
the share of a child shall go over to the survivors, if 
such child shall die before arriving at age or without 
issue, there is no estate tail, and the limitations over 
are valid. Tennell, Adm’r, vs. Ford et dl.....cccceesccscees 707 

10. In such case, “or” will be construed “and,” and the 
share of a child will not go over after he arrives at 
age, though he dies without-issue. J did. 


LOST PAPERS. 


1. When an original paper is sued and declared on as 
the act of the maker thereof, and he does not deny it 
on oath, but confesses judgment, and afterwards, while 
the case is on the appeal, such paper be destroyed, in 
the absence of a plea of non est factum, and the proof 
of such fact and the contents, plaintiff is entitled to 
recover on the same, without further proof of its exe- 
cution. Linsay vs. Kendrick & C0.,....-.200-cseseeeeseceenes 545 

2. A party is not obliged to establish a lost paper un- 
der the Judiciary Act, but may recover upon proof of 
its contents as a lost paper. bid. 

3. Where a case is to be transferred from an old county 
to a new one, lost Court papers in the case must be 
established before the transfer, in the old county, and 
until the Court papers have been turned over to the, 
new county, there can be no prosecution of the case 
there, nor default in failing to prosecute it there. 
McDougald vs. Maitland, Kennedy & Co....s.cererseseceees 703 


MALICIOUS MISCHIEF. See Criminal Law, 5. 


MALICIOUS PROSECUTION. 


1. To authorize a recovery for malicious prosecution in 
a civil proceeding, the plaintiff must show affirmatively 
that the proceedings were malicious and without 
probable cause, both concerning... Cook vs Walker...... 519 














MANSLAUGHTER. See Criminal Law, 3, 4. 


MANUMISSION OF SLAVES. 


1. The evil which our statutes against manumission were 
intended to prevent is not a reduction of the number 
of slaves, but an increase of the free negroes within 
the State—hence, an instrument providing for manu- 
mission outside of the State is not within the statutes. 
Myrick vs. Vineburgh ...1..ccscegecichiocesdesssibessavevsdetedsos 

. Testator, by the 2d item of his will, says; “I give 
my servants, John, a man, and Betsey, a woman of 
yellow complexion, to my executors hereinafter named, 
in trust to convey said negroes immediately after my 
death to some one of the non-slaveholding States of 
this Union, as the said executor may select, or to 
whomsoever said servants may elect for a master in 
this State before John T. Stephens:” Held, To be in 
conflict with the Act of 1818 against manumission, 
and void. Curry et al. vs. Curry et Al......ccccccccsececesces 

3. All conveyances and contrivances for carrying a slave 

out of Georgia and bringing him back as a free man, 
to be added to the free-negro population of the State, 
are void ; and the status of the negro remains just what 
it was before the first step in the process was taken. 
TTAMMONE VO. CANGLE? .0000090 po -evncoreqreonadhscocsqeoasedusions 


MARRIAGE. 


1. Notwithstanding the statute directs a license to issue 
in case of marriage, and inflicts a penalty upon. any 
minister of the Gospel or magistrate who performs 
the ceremony without.such license, yet, in the absence 
of any positive enactment declaring that all marriages 
not celebrated in the forms prescribed shall be void; a 
marriage deliberately and intentionally entered into— 
per verbi de presenti—that is “I take you to be my 
wife,” and “I take you to be my husband ”—by par- 
ties able to contract, is to all intents and purposes a 
valid marriage, notwithstanding the parties have 
failed to comply with the statutory provisions. Askew 
OE. DUPTER 2.» cascoveseseccctonccsens seocpabbapasqhangensibocseuse base 


MARRIAGE SETTLEMENT. 


1, A marriage settlement which provides, that the wife’s 
property and its proceeds shall “never” be subject to 
the control nor the contracts of the husband, seems to 


to 
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intend his exclusion after the death of the wife, as 
well as during her life, but it may be submitted to a 
jury to be construed in the light of the circumstances 
which surround the parties at the time of the mar- 
Tiage. , Magen Gf, Gl, 08, DEERE ..rnc.orc7sraeesennanceessonesonces 308 
. One W. H. L. being in treaty of marriage agreement 
with M., his intended wife, agreed with her in parol, 
that the property he should receive by her on the 
marriage, he would give to her and the children of 
their marriage by will; after the marriage prepared a 
will according to that.agreement, and kept it by him 
for that purpose; subsequently executed such will, 
and immediately afterwards, by codicil, so changed 
the disposition of that property as to give his wife 
only a life estate in the property: Held, That upon 
the execution of the will, the agreement was executed, 
and excluded him from making any subsequent dispo- 
sition, by codicil, or otherwise, that would defeat the 
agreement, and it must be enforced. Lowe vs Bryant, 


ME Besiegeissncnrnins set ANTE etc edeontorereseocnumennns 528 
MARRIED WOMEN. 


1. A married woman may dismiss her bill in Chancery 
relative to her separate estate, against the wish of her 
prochein ami. Bravner v8. Bell......cccccccseeicererecerseees 334 

2. A married woman, who is next of kin to the deceased, 
is not concluded by the probate of the will in solemn 
form, where her husband only was notified. Stone et 
AL. 8. Green Ct Al.c.sssereseserseessccsercceceners soccves evccen ses 340 


MASTER AND SERVANT. 


See Overseers ; Railroads, 9. 


bo 


MISTAKE. See Hguity, 10. 
MORTGAGE. 


1. Against a proceeding of foreclosure on personal prop- 
erty, the morgager may at law go into the considera- 
tion of the mortgage, or rely by way of defense upon 
any fact or principle of law which would entitle him 
to relief in a Court of Equity. Mell vs. Mooney......... 413 

2. A mortgage given to the Bank of Augusta was fore- 
closed upon the affidavit of John Bones, as President 
of the Bank of Augusta, instead of as President of 





exe 
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the corporation, viz: ‘“‘The President, Directors and 
Company of the Bank of Augusta:” Held, That the 
irregularity, if it be such, was not material. Kirkpat- 
rick et al. vs. Bank of Augusta et Al...cccsccccrrecesnevececses 

3, Where two give a lien on their separate interest in 
the same property to a common creditor, the mort- 
gage may be foreclosed separately againsteach. Baker 
08, BREPRAPE C6 Los 56 codes ossebe sébiocdis copa reine tithe<pppbordae 

4. A claimant against a mortgage fi. fa. cannot take ad- 
vantage of the fact, that the mortgage was foreclosed 
within twelve months from the granting of letters of 
administration upon the estate of the deceased mort- 
gager. I bid. 


See Purchaser. 


NEWLY DISCOVERED EVIDENCE. 
See New Trial, 9. 


NEW TRIAL. 


1. A new trial must be granted, when the verdict is con- 
trary to law and evidence, notwithstanding there have 
been two concurrent verdicts of the jury. Trustees of 
Monroe Female University vs. Bradfield et al,.....sseereeeees 

2. A new trial will be granted, where the Court refuses 
a continuance in a capital case, on account of the ab- 
sence of testimony, material for the prisoner’s defense. 
Whitworth vs. :-The State ...cucssesceppese sovcepactecesecgese eee 

3. When a legal charge is requested upon the main point 
in a case, and it is unintentionally omitted by the 
Judge, a new trial ought to be granted, although the 
charge was not again suggested by counsel when called 
on at the end of the charge to suggest omitted points. 
Adair ef Al. V8. AAAI, ...+00ccececccccsesvecesccececoess cssseveeses 

4, In an issue of fraud, where the Court and jury who 
tried the case have passed upon it, and this Court is 
satisfied with the result, a new trial will not be award- 
ed. Connell vs. Culpepper & Boon....ses.cceeceeeeeee gcvqopn 

5. A new trial will not be granted on the ground that the 
verdict is contrary to evidence whenever there is suf- 
ficient evidence to support the verdict. Worthan vs. 
Brewster .r.ccccserecsvscovorces qeoracsereqneesaepeeponeae peeeesaoece 

6. A new trial will be granted when the verdict is con- 
trary to the evidence. May vs, Dorsett... 000+ poveck 

7. A new trial will be granted where the charge of the 
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Court is calculated to prevent the jury from giving 
proper consideration to any portion of the evidence, 
to the jury of the party complaining of the charge. 
Glass & Blalock v8.:Cook.....cscesesssccessseceseveseccecsccoees 


8. A new trial will not be granted when the verdict is 
not contrary to law, contrary to the evidence, or 
strongly and decidedly against the weight of evidence. 
RE GE TO ING. Enc Tek EE ER code dowweatsvatectte , 


9. A new trial will not be granted on the ground of newly 
discovered evidence, when there is no affidavit from 
prisoner or his counsel that such evidence was unknown 
to them during the trial, especially when the witness by 
whom this newly discovered evidence is expected to 
be proven was sworn and examined on the trial in the 
defense, and who remembers the additional facts by 
having his recollection subsequently refreshed. bid. 

10. Notwithstanding the Court refuses to postpone a 
case to procure testimony which would be unobjection- 
able, still, if the evidence, if in, could not affect the re- 
sult of the case, the judgment will not be disturbed. 
Man ve. Were chi ssin sce piisiscesioks) Sissi cael 

11. Where the issue is the capacity of the contractor to 
make a contract, and the evidence, to say the least of 
it, is as strong on one side as the other, and norule of 
law has been violated in submitting the case, and 
there have been two concurrent verdicts of special 
juries against the contract, and the presiding Judge 
has refused to grant-a new trial, this Court will not 
interpose to award a re-hearing. Davis vs. Smith...... 

12. Under the Act of February 20th, 1854, as amended 
and interpreted by the Act of December, 12th, 1859, 
neither the Superior nor the Supreme Courts are re- 
quired to grant a new trial in any case for an immate- 
rial error, ‘‘one not affecting the real merits of the case.” 
Morton vs. Pearman....visdsss iecscisedioccsices secsecscrescsconse 

13. When the evidence is sufficient to support the finding, 
and the verdict is not against law, or the charge of the 
Court, and there is no error in the rulings of the Court, 
a new trial will not be granted. Jvhnson alias Thomp- 
son vs. The State...... 0.000. sivsbinctees besBddssdusedacsiocanieins 

14. If error has been committed by the Judgein putting 
the case before the jury, he ought to grant a new hear- 
ing, when there was evidence enough to support a 
different verdict. Foster vs. Jenkins & Belt.......00+0++ : 

15. A new trial will not be granted on account of the ad- 
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mission in evidence of a copy deed without proof of 
the correctness of the copy, and without proof of the 
execution of the original, when the paper is produced 
under notice by the party against whom it is read, 
and it appears from the history of the: trial that he 
claimed underit. Herring et al. vs. Rogers et al....... 615 


16. Where the issue was one of fact only, and there is 
ample testimony to justify the verdict, a new trial 
should not be granted. McDuffie, Adm’r, vs. Stuart & 
BOR cies sacthareses, ¥040° satesee 00 sh0h-eneenne hiatineeenenniad 661 

17. Where the judgment which is sought to be reversed 
gives the plaintiff in error all that he claims, it will be 
affirmed, without regard to any errors that may have 
been committed on the trial. Kitchand et al vs. Davis 686 


18, Notwithstanding legal testimony is excluded by the 
Court, yet, if considering it as we do, it would not 
change the result, it is no ground for granting a new 
trial. Johns VS. JONNSON.....esrererersersessoccerossveceesersases 857 

19. If the Court be requested, in writing, to give.a legal 
charge, and refuses upon the ground that there is no 
evidence to support it, when, in fact, there is evidence, 
it is error; and on account of which a new trial will 
be awarded, if the point was material in the case. 
Cook v8, W00d...s00000) sevcreed .osveees os‘daqbaheebvne egiivibe ceed is 891 


20. Whatever errors may have been committed, a new 
trial will not be granted when a different verdict, if 
rendered, would not be allowed to stand. Black vs. 


Dewi Ct Al..ircscccrvcrceccessccrocccccssevccssessoecsedvedevececcs 958 
21. Admitting illegal testimony which is immaterial, is 
no ground for a new trial. Williams vs. Hamilton...... 968 


22. Newly discovered evidence, to be a ground for a new 
trial must be material and pertinent. J bid. 
See Charge of the Court, 2, 3, 4. 


NON-SUIT. 


1, M. gave bond to R. in the sum of $250 00, conditioned, 
that if M. and his wife deliver possession of a lot in 
the city of Columbus, on 25th December, or on de- 
mand to R., provided R. shall, on like demand, at the 
same time deliver possession to M. and wife of another 
lot. On suit to enforce payment, the plaintiff failed to 
show on the trial the quantity of interest intended to 
be passed between the two in respect to the lot: Held, 
That the Court properly awarded a non-suit. Rogers 
vs. Mariner et Al.ceiecseceeese déberacdecledecte Kobbe Wises oeddbeee 515 
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NON EST FACTUM. 


1. N. McD. applied to S. McG. to become his security on 


bo 


a note to C. M. & Co. not naming any amount; McG. 
replied by letter, authorizing McD. to sign his name 
to such note as security. Suit afterwards being brought 
on this note, McG. plead non est factum. On the trial 
of that issue, it was proper for the Court to let the 
note be read to the jury on proof of a conversation 
between McD. and McG., in which McG. distinctly, ad- 
mitted writing the letter giving the authority to McD. 
to sign his name, etc., and, on the further admission by 
McG., that McD. was, by the permission and consent 
of McG., in the constant habit of signing McG.’s name 
as security for him whenever he chose todo so. Mce- 
Ginnis vs. Chamberlain Miller d& 00... ccccocccccseceecsees 
The jury having returned a verdict against McG. on 
this proof, such verdict was not so decidedly against 
the weight of evidence as to require the Court to 
grant a new trial. Ibid. 


NUISANCES. 


. Any obstruction to a public street in a city, is a pub- 


lic nuisance. Mayor & Council of Columbus vs. Jaques 


.A Court of Equity has jurisdiction, and will, in a 


proper case made by injunction, restrain a public nui- 
sance. Ibid. 


. The Legislature, 21st December, 1827, authorized cer- 


tain commissioners to select a site and lay out an ob- 
long square of 1,200 acres as a reservation for the 
common and town of Columbus, to lay out lots, with 
appropriate streets, alleys, squares, etc. On the 16th 
December, 1828, the Legislature passed another Act, 
“That the Intendant and Commissioners shall in no 
wise have power to alter the plan of said city by 
shutting up streets or otherwise, nor to permit any 
dwelling-house or other buildings to be put on any of 
the streets or common of said town, under any lease 
or leases, or in any other way:” Held, That the 
Mayor and Council of the City of Columbus, under 
this restriction, had no power to erect, or cause to be 
erected, a market-house in the streets of said city. 
I bid. 


ORDER OF SALE. See. Court of Ordinary. 
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OVERSEERS. 


1. When an overseer comes to the house of his employer 
drunk, the employer is justifiable in refusing to turn 
over into his hands his plantation and property. John- 
80% .08.: FOF MER. -.ro0psavyecsrnesoendecovenpe: weannenmenceyncadoonas 


612 


2. If an overseer demands additional stipulations to his - 


original agreement, to the effect that the employer is 
to divest himself of all control and authority over his 
negroes, the owner is excusable for declining the en- 
gagement. Ibid. 

8. If the employer, within a reasonable time, offers to 
allow the overseer to enter upon his duties, and he re- 


fuses, suggesting as an excuse that he has made other . 


arrangements, it is for the overseer to support the 
suggestion by proof. Ibid. - 


PARTIES. 


1. Suit being brought in the name of a trustee who is 
removed, his successor may be substituted upon mo- 
tion, and the cause proceed. Cobb vs. Edmondson,...... 


2.In an application for Dower, since the Act of 21st 
February, 1850, no person but the administrator of 
deceased, can be made a party to the proceeding for 
the purpose of contesting the right of the widow to 
have dower assigned her. Findley vs. Lawless.......++ 

3. The nominated executor and propounder of a will is 
a legal party on behalf of the legatees, to conduct the 
litigation involved in a caveat to the will, from the 
beginning to.a final adjudication. Lucas et al. vs. Lucas 

4. The rule of law is stern and well-settled, that when a 
plaintiff comes into Court, he must recover upon his 
own merits and not upon the demerits of the defend- 
ant, unless where the statute has created an excep- 
tion. Ingram vs. Mitchell .....ccceccccsceccsescesenecssenceeees 

5. Whenever a plaintiff can make out his case, without 
invoking the illegal contract to his aid, he is entitled 
to recover. Ibid. 

6. The sale, by an administrator, of land for which a 
suit is pending against him, is no reason why an ad- 
ministrator de bonis non should not. be made a party 
to the suit, after the death of the first administrator. 
Roe & Hays vs. Doe, ex dem. Ayres et Al..s.cscescsseceesevas 

7. Where an executor dies pending a suit in equity 
against him, in which the complainants are attemp- 
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ing to fix a personal liability upon him on account of 
an alleged devastavit of the estate of his testator, it is 
proper ‘that his representative should be made a ~~ ty 
to the proceeding. Rogers vs. Rushin.......... ieipaveeSeoeld 


See Witnesses, 11, 12. 


PARTNERS AND PARTNERSHIPS. 


Notice of the dissolution of the partnership must be 
given to those who have dealt with the firm, or each 
member of the firm will be bound by the acts of the 
other dealing in the name of the firm with such per- 
sons, especially when the transaction relates to the 
past debt of the dissolved partnership. Ennis et al. 
08. Walliams et Al. <..accccssrisinndectooersserededioess: sconccceseoe 


PAYMENT. 


. There should be very strong evidence to overcome 


the plea of payment, supported by the plaintiff’s re- 
ceipt in full of all notes and accounts, to its date, 
which is subsequent to the note sued on. Raiguel vs. 
DBC ny sur. chovereppenfrrensbieaat lana pids pebbiltberbasdpnne 


. Payment to an agent, by releasing his personal debt, 


is no payment to the principal. Bostick vs. Hardy...... 
Money paid by the debtor or his agent, to the creditor, 
in discharge of a particular debt, cannot, without the 
consent of the debtor, be applied to any other. John- 
son vs. Johnson..... shin Gea ped onaidnoinse shins eb enh abioenssdGgtap snes 


. The payee of a promissory note agreed with the 


maker, that if he would take up payee’s note, held by 
a third person, it should be received as payment upon 
his. This the maker did. The maker’s note was 
transferred by the payee after it felldue. Held, That 
the maker was entitled to a credit by way of pay- 
ment for the note of payee, which he had taken up. 
Staley, 08. Matheny, 00; aagsorsccraceroyresscoecas,coccacen soar ences 


PENALTY. See Limitations of Actions, 1. 


See Consideration. 


PHYSICIANS. 


A physician who was practicing at the date of the 
Act of 1847, which revived the Act of 1825, to regu- 
late the licensing of physicians in this State, etc., is a 
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qualified physician, and may collect his account for 
medical services. Maddox vs. Boswell.....c.cccccscesevese 


PLASTERER. See Lien, 12. 


PLEADING. 


1. Apparent defects in a declaration that could be cured 
by amendment, are not material. _ Water Lot Company 
V8. DCONAT ...1000-cececrecrevcrcccsvveprescsccccgeccegoegooeseet soe 


PLEDGES AND PAWNS. 


1. Where two parties make a written contract of pawn- 
ing, one advancing money and the other pledging a ne- 
gro, to be reclaimed at any time by payment of what the 
pledger may owe the pledgee, the negro can be redeemed 
only by the payment of all that may be due at the 
time of the redemption. Bigelow vs. Young ........sessesees 


POSSESSION. 


See Adverse Possession ; Ejectment. 2, 9. 


.POSSESSORY WARRANT. 


1. Possession acquired under a writ of possession, that 
has been superceded or suspended by an order of the 


88 


560 


121 


Court from which it issued, is wrongful, and the per- 


son from whom such possession has been thus acquired 
can have the same restored by possessory warrant: 
Slayton vs. Russell......... Neeccsthe sedinweswlosMeseccivebbossdded 

2. On the trial of a possessory warrant, the Judge ought 
to adjudge the possession to the plaintiff, if the prop- 
erty has been enticed away from him by the defendant, 
or if the property having been in his recent peace- 
ably and legally acquired possession has gone out of 
it without his consent, and has gone into the possession 
of the defendant without legal authority. Mann vs. 
WAUlers icici Sedeve tye dese Sis Weed eh a cteacaentee eeseeetetdodseres 

3. The judgment on a former warrant between the same 
parties and covering the same property, is relevant to 
show that the plaintiff’s former possession of which he 
has been deprived, was a “legally acquired one,” when 
taken in connection with proof that the property had 
been delivered-to him in pursuance of the judgment. 
I bid. 


127 
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4, Any limit which may have been put by such former 
judgment upon the time during which the possession 
was to continue, is irrelevant on this issue. Ibid. 


5. Can a party, under the Possessory Warrant Act of 
1821, institute proceedings to regain the possession of 
property which he has voluntarily placed in the cus- 
tody of another? Query. Mann vs. Waters............ 220 


PRACTICE. 


1. It is within the discretionary power of the Court to 
allow a witness to be sworn, after the evidence on 
both sides has been announced closed, and the argu- 
ment has been commenced; and a liberal practice in 
this respect is most favorable to the ends of justice. 
BOO Ce. FOGG eee ee ie hese cen dlegld Welt ctoedideds 121 


2. But the practice of recalling a witness to restate a 
point in his testimony, after counsel have disputed 
about it in the argument in his hearing, while also 
under the control of a sound discretion in the Court, 
is one which ought to be allowed with great caution, 
and not at all where there is reasonable ground to sus- 
pect the fairness of the witness. J bid. 


3. A motion to set aside a verdict and reinstate the case, 
is equivalent to a motion for a new trial, and is a prop- 
er remedy for a mistake in the verdict. Lucas et al. - 
SE. EE orespnmanmchescnensten Juneenisnergeeamens a ebent dencenan 191 


4, A bill in equity is filed by B. as the trustee of S. P., a 
married woman, for the recovery of certain negroes. 

. On the trial, no evidence is offered showing the ap- 
pointment of a trustee, or the existence of a separate 
estate in the married woman, neither is the husband 
made a party. A verdict being had for the complain- 
ant, and motion made for new trial on these grounds: 
Held, That these objections came too late after a ver- 
dict on the merits; by not insisting on them before 
verdict, defendant is to be held as waiving them 
PEE GR IN ss s0cksinsvigernienstenseseni ernie senegal 212 


5. When money is in the hands of an officer of the Court 
on which counsel claim a lien for fees which is contro- 
verted by the client to whom the money belongs, a 
rule is a proper remedy to settle all questions between 
client and attorney in respect tothe same. Walker et 
al. v8. Floyd........ssse000s binsospbies ocedosgacdeonbeburdereedsecese 237 


6. To such rule the attorney neéd not attach a bill of 











20 





particulars of the various services he has rendered, 
steps taken or things done in the different stages of 
the litigation in which the service was rendered, nor 
need he, on the trial, go into proof of the same; the 
services in a particular litigation must be in plead- 
ing, and proof, treated as a whole. Jbid. 


7. Such proceeding will not lie for services not yet ren- 
dered. J bid. 


8. The failure to file a brief of the evidence at the time 
when the motion for new trial is made, is cured when 
the party seeking to take advantage of it has appeared 
and argued the motion, or has, by his own fault, 
caused the failure. Goodwin vs. Hightower...........00 : 


9. If a brief of the evidence be agreed upon by the coun- 
sel of the parties at the term when the case was tried, 
in which it is consented that the original interrogato- 
ries and the documentary evidence referred to in the 
brief, may be used when the brief of the evidence may 
be necessary, that is a sufficient compliance with the 
rule of Court ; moreover, the party so consenting can- 
not take advantage of the failure or omission to incor- 
porate the written testimony into the brief. Gaulden 
08... CRAWSOTE, cing cat socde- eves is ippacierep nretise tensed ~iein 


10. If a brief of the testimony be agreed upon by coun- 
sel at the term when the case is tried, that agreement 
may be entered upon the minutes at any subsequent 
time. bid. 


11. The LV. and LVII. section of the Judiciary Act of 
1799, as to granting new trial, expounded. Ibid. 


12. The practice of withdrawing original papers from 
the Clerk’s office, which, by agreement, constitute a 
part of the brief of the testimony agreed upon for the 
purpose of applying for a new trial, condemned, Ibid. 


13, All Courts should so administer the law and construe 
the rules of practice as to secure a hearing upon the 
merits, if possible. bid. 


PRACTICE OF SUPREME COURT. 


1. Unless the Judge of the Superior Court manifestly 
abuses his discretion, in refusing to dissolve an injunc- 
tion, this Court will not interfere, especially where it 
is apparent that no particular injury will accrue to the 
defendant by the delay, and where it is desirable that 
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there should be first a final hearing upon the merits. 
Cash et al. vs. Williams....ccccccsceseceerereceevees Seeqisndonene 


2. The Supreme Court being a Court of review only, will 
not hear, in support of a plea, evidence which was not 
before the Court below. Myrick vs. Vineburgh.......... 


3. When the Court grants a new trial on the ground that 
the verdict is contrary to evidence, against the weight 
of evidence, against law and the charge of the Court, 
this Court will reverse such judgment, granting the 
new trial whenever it appears from the record that 
the verdict is not contrary to evidence, nor the weight 
of evidence, or against law, although it may be against 
the charge of the Court, the charge itself being wrong. 
Pills 20. TARO wp ap ots < 99909 04450 ote on ennn 6's cndevivadoséoncoens 


4. When the bill of exceptions is ambiguous upon an im- 
portant point, upon which the case turns, and no ar- 
gument has been submitted by counsel, it is the safer 
course to remand the cause for a new hearing. Bon- 
NET Cb AL. VE. ANATEWB.sc. sees oscocccrevcccrsesoserescocecscerecves 


5. No grounds taken in a motion for a new trial will be 
considered by the Supreme Court, unless it appears 
from the bill of exceptions that they truly recite what 
they state as having occurred on the trial. Stone vs. 
Bancroft & Chamberntaan ce isda is svacisrissciescisccccccerecesccoes 


6. When this Court is satisfied with the general result 
in an equity cause, but considers that the decree 
might be modified in a manner beneficial to all parties 
concerned, it will remand the case for this special pur- 
pose, without re-opening the whole merits of the liti- 
gation. Scott et al. vs. Winship et dl.....ccoesecseceeeseeees 


7. This Court will not control the discretion of the 
Court below in eontinuing an injunction after the com- 
ing in of the answer, unless such discretion has been 
improperly exercised. Kervin vs. Walker.........+++++00 


8. When the question submitted to the jury is one of 
fact only, the Court will reluctantly disturb their ver- 
dict. Hardee vs. Williams & Applewhite.........00s0sss00 ‘ 


9. When it is difficult to tell on which side the evidence 
preponderates, the discretion of the Court below, 
granting or refusing a new trial, will not be disturbed. 

Williams v8. Hamilton........secssecsessccccsccscevcvececsesecce ; 
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PRESCRIPTION. 


1. Where the owner of land through which a road pass- 
es has permitted it to be used for that purpose, he 
keeping up a gate at each end to protect his planta- 
tion, the public have only acquired a restricted pre- 
scriptive right; and to that extent, and with that 
qualification, are entitled to enjoy it. Green vs. Bethea 896 


PRINCIPAL. See Criminal Law, 14. 


PRINCIPAL AND AGENT. 


. When an agent makes a contract for his principal, but 
conceals the fact that he is an agent, contracting as if 

he were principal, the principal may at any time ap- 
pear in his true character, and claim all the benefits 

of the contract from the other contracting party. so 

far as he can do so without injury to that other b 

the substitution of himself for his agent. Woodruff 

9, TROD ORM cates yesecesg vesdqugnncsentensseptenmepadel Boasap ocsece 158 


2. The signature of a sealed instrument by an agent, the 
principal not being present, is not binding on the prin- 
cipal, unless the authority of the agent be under seal. 
BORO. 108: AU ABR os svn eh seenssrataharaniesdaseentil Aeon inna 278 


8. A payment to an agent by releasing his personal 
debt, is not payment tothe principal. Bostick vs. Har- 
d 


bee 


PROMISSORY NOTES. 


1. When a promissory note, without any consideration 
expressed in it, is changed by the holder by stating a 
certain tract of land as the consideration, the altera- 
tion is a material one, and vitiates the whole note. 
Low vs. Argrove and wife et Al...ccccoccccscoecsesecsesceseecee 129 


2. The fact of the execution of a note has nothing pe- 
culiar about it to save it from the operation of the 
general rule-in equity, that the answer, when respon- 
sive to the bill, ean be overcome only by two witness- 
es, or One witness aided by corroborating circumstan- 
ces. Ibid, 


3. Where a negotiable note is transferred as collateral 
security after maturity, the legal title is vested in the 
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holder, and a set-off against the payee, is inadmissible 
as a defense to the action. Wilkinson vs. Jeffers & 
COORP ENGI ii. es ed ed ecdieh edi dlhi ctibieihe 158 


4. The vendor’s lien for the unpaid purchase-money is 
good against the vendee, his heirs and devisees, exec- 
utors and administrators, all volunteers and purcha- 
sers who had notice of the lien before paying the pur- 
chase-money, and may be set up as a defense to a note 
given to the vendee by a purchaser of the land, where 
the same has been transferred as collateral security, 
provided the holder took it with full knowledge of all 
the outstanding equities between the parties. Wil- 
Hams '0g., HOWRPCES 2. checked he AT AS Metek save ncenneseats 210 


5. C. gives his note to H., in consideration that he is to 
receive two-thirds of the professional profits of the 
medical firm of H.& C. H. collects one-half instead 
of one-third of the profits, and appropriates it to his 
own use. H. sues C. upon the note. Held, That at 
law, it was competent for C. to plead as defense to the 
note, the excess of profits received by H., and have 
the same gpplied as a credit upon the note. Carter et 
Gi DE. RINE 000 gps nance satnsnnngnonseeccgudeateqacspncosasecesens 813 





PUBLIC USE. 


1. The owner of land is entitled to just compensation 
before it can be taken for public use; if he see fit to 
waive his right and sue for the value of the property 
thus seized and appropriated, he can do so. Mayor & 
Coencil of Tome 08, FeeURbiccscieces soscccsessenveverccecseses 154 


PURCHASER. 


1. D. owes S.a debt upon his security. D. gives S.a 
mortgage on three negroes as further security for the 
debt. C., ignorant of the mortgage lien, buys the 
three negroes of D. at a full price. S., the creditor, 
with a knowledge of the sale, gives indulgence to D. 
from year to year, for three years, until D., who was 
solvent at the time the mortgage matured, had be- 
come insolvent when it was foreclosed. 8S. attempts 
to enforce the lien for his debt against the mortgaged 

roperty: Held, That C. is entitled to be protected in 
is purchase, against the mortgage lien. Cleckley vs. 
Tull ct al....coesedv0 sondaps :goudoqer senbye:roonboleprterncpes eses soeene 838 


See Warranty, 3. 
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RAILROADS. 


1. A Railroad Company is liable only for such damages 
as result from its mismanagement, neglect, or the 
want of due care and attention. And it is necessary 
for the plaintiff to show some act that will cast the 
burden of proof on such Railroad Company. The 
fact that a negro is run over and injured while being 
transported by the road as a passenger, is not suffi- 
cient for that purpose. Mitchell vs. Western & Atlantic 
BAO 0.0 haii aides sedi passpoceddeevid obsb dadbobddavdenielbnnesh hs 


2. The liability of a railroad for injuries to slaves in their 
transportation, is to be measured by the law applica- 
ble to passengers, rather than by that applicable to 
the carriage of common goods. Ibid. 


3. Less care and caution is necessary by the employees 
of a railroad, when stopping for wood and water only, 
than when stopping to take on or put off passengers. 
Ibid. 


4, The fact that the Superintendent of the road is on 
the train, and in the same car where the negre injured 
was seated, is not even a circumstance to charge the 
road for injuries received by the negro at that time. 
Ibid. 


5. If the train stops at a wood and water station, and 
start again in an unusually short time, or with unu- 
sual speed, or without blowing the signal whistle at 
all, or sufficiently long before starting to put persons 


on their guard, and an injury happens at the time to — 


a slave passenger, any one of these facts will be suffi- 
cient evidence of neglect or mismanagement, to charge 
the road for all damages received at the time by such 
negro. Ibid. 


6. It would seem that where the land of a citizen is ta- 
ken to build a railroad against his will, he should be 
aid its value, in coin, according to quality, form, and 
ocation. But if the owner sets up a claim for appre- 
hended evils and inconveniences, the incidental bene- 
fits which he receives from the location of the road 
upon his property, should be allowed by way of re- 
duction of the damages so claimed. Jones vs. The 
Wills Valley Railroad Company........ Seabees vesseggé adepaces 


7. The case of The State vs. Dean, 9th Ga. Rep., 400, and 
of Armstrong vs. The Oglethorpe Bridge and Turnpike 
Co., 18th Ga. Rep., 607, reaffirmed. Ibid. 

VoL, xxx—67, 


22 


43 
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8. Suits brought against a Railroad Company for a 
breach of contract, prior to 1859, had to be instituted , 
in the county where the office for the transaction of 
the business of the corporation was kept. Speer vs. 
Atlanta & West Point Railroad........sccscscecceccsccsccesens » 135 


9. The doctrine that servants of the same master cannot 
have redress against the master, for the consequences 
of each other’s negligence in his service, being found- 
ed upon the policy of making each servant interested 

. in the good conduct of the rest, cannot apply to a case 
where the respective situations of the servants allow 
no opportunity for the exertion of a mutual influence 
upon each other’s carefulness. Cooper vs. Mullins...... 146 


RECEIPTS. 


1, A paper which merely acknowledges the reception by 
one person of .a promissory note from another, is not 
a contract, and does not exclude parol evidence show- 
ing the contract under which the note passed from 
the one to the other. King vs. Mitchell........... eoseane - 164 


RECOUPMENT. 


1. Where the plaintiff sues in the common counts, it is 
competent for the defendant to plead and pore that 
there was a special contract, and that by the breach 
thereof the plaintiff has damnified the defendant in 
an amount more than the plaintiff claims. Grimes vs. 
Reese he Linton.....ccceserester sovvescsercvscevvecs Veedesone dvesece 830 


2. Where the same contract lays mutual duties and obli- 
gations on the two eat and one seeks a remedy 
for a breach of duty by the second, the other may meet 
the demand by a claim for a breach of duty against 
the first. Ibid. 

3. Where a plaintiff sues upon one part of a contract 
consisting of mutual stipulations made at the same 

\ time, and relating to the same subject-matter, the de- 
fendant may gsi his damages arising from a breach 
of another part in his favor by the plaintiff; and thus, 
whether the different parts are contained in one in- 
strument or several, and though one part be in writing 
and the other in parol: Aliter, where the contract for 
the breach of which damages is claimed by the defen- 
dant, is entirely distinct and independent of the one on 
which the plaintiff sues. Mell vs, Mooney.......00e0ve0 413 
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1. The doctrine of recoupment is but an improvement up- 
on the old doctrine of failure of consideration. Itlooks 
through the whole contract, treating it as an entirety, 
and regarding the things done and stipulated to be 
done on each side, as the consideration for the things 
done and stipulated to be done on the other ; and when 
a plaintiff seeks redress for the breach of the stipula- 
tions in his favor, it sums up the grievances on each 
side, strikes a balance, and gives him a judgment for 
only such difference as may be found in his favor. 
Lrufburrow vs. Henderson..cccccersssecee cocsccccscece covceness 482 


See Contracts 7. 
RENT. 


1. A. owns land that is in the occupancy of B., the law 
will imply a liability on the part of B. to pay rent for 
the land ; but no such presumption can arise where B, 
expressly disclaims holding possession under A. Jack- 
son & Brothers vs. Mowry.....cccccseseere ove jdetecbuseeedl wos. 148 


RIOT. 


1, A riot cannot be committed without at least two per- 
sons acting in execution of a common intent. Prince 
& Stafford vs. The State......cceccccceseceee sesveee sadddrevdeuse’ BT 


ROADS. 


1, A judgment ordering a road to be opened, rendered on 
the report of reviewers who are not sworn, is errone- 
ous. Frith vs. Justices of Inferior Court.......sccerseseeses 723 


See Prescription. 
SECONDARY EVIDENCE. See Evidence, 17. 
SEPARATE ESTATE. 
See Husband and wife, 2. f 


SET-OFF. 


1. When the defendant pleads and proves a negotiable 
promissory note of the plaintiff’s as a set-off, the legal 
presumption is, that the defendant was the legal own- 
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\fricniG’s 
er of such note at the commencement Of the suit; and 
to avoid such set-off, it is necessary for the plaintiff 
to show affirmatively that he was not, in fact, the le- 
gal holder at that time. It is not sufficient to show 
that the defendant had previously transferred such 
note to third persons. May vs. Dorsett...........scseeeoee 116 


2. Where a negotiable note is transferred as collateral 
security after maturity, a set-off against the payee is 
not admissible as a defense in an action in favor of 
the holder of the note. Wilkinson vs. Jeffers & Coth- 


PAMB.c.ccccscossscosessartocsesocsevect covsbece dgvbebdccilecidbstecsbedas 153 
3. Unliquidated damages cannot be pleaded as a set-off. 
Grimes vs. Reese & LAnton ccsarecocscccescesese cose sescccesess 330 
SHERIFFS. 


1. If a Sheriff collect money on an execution, and put it 
in a trunk under his bed, and it is stolen whille he is 
asleep, he is liable to account to the plaintiff in ji. fa. 
for the loss. Gilmore vs. Moore........cccocccsceccsesesseees 628 


2. When the Sheriff alleges as an excuse for not making 
the money on executions placed in his hands for col- 
lection, that the defendants notified him of their inten- 
tion to file a bill to enjoin the executions, and he 
thought the bill would be sanctioned—such showing 
is not a good excuse. The Sheriff is in contempt, and 
the rule is properly made absolute against him. Daw- 
son et al. vs. Merchants’ & Planters’ Bank.........0-0ss000+s 664 


3. If a Sheriff permit a negro, he has in possession under 
levy, to go at large, and such negro escapes, the Sher- 
iff cannot re-imburse himself for the costs and expen- 
ses of recaption out of the sale. Gill vs. Wilkinson.... 760 


4. A Sheriff holding several fi. fas. against the same de- 
fendant, is not excused by a claim interposed against 
one of them, from proceeding with the rest. Brown vs. 
BOVEY 00000000500 4et fodi bans Stebel Sad Ebdadoveccesescaescseves 878 


See Action, 7. 


SHERIFF'S SALE. 


1. When land is levied on by the Sheriff under execu- 
tions that are subsisting liens and unpaid liens against 
the land, and is fairly and legally sole, and bid off by 
three persons jointly, such sale is not affected by the 
previous fraudulent conduct of one of them in obtain- 

















53 


30 





ing a note against a debtor, suing out attachment and 
levying the same on the land, especially when the 
land is not sold under such attachment, nor by the 
procurement or contrivance of the one of the pur- 
chasers who sued out the fraudulent attachment. 
Buckner V8. CRAMDUEE, geo-crncpncseeoscucsnsrescosnenets seracese 

2. When three persons buy land on joint account at 
Sheriff's sale, their agreement to do so, and not to 
do so, and not to bid against each other, does not vi- 
tiate the sale. Ibid. 

3. When land is fairly sold by the Sheriff, under subsist- 
ing executions, and the purchasers at the sale pay up 
all of the liens, or all that the Sheriff requires, and 

ive their note to the Sheriff for the balance, and the 

heriff executes a deed to the premises, the non-pay- 
ment of the balance of the bid will not vacate the 
title. The Sheriff takes the note at his peril. Ibid. 


SHOOTING AT ANOTHER. 
See Criminal Law, 11. 


SERVICE. 


1. The Sheriff made the following return upon the de- 
claration: “Served a copy of the within writ by 
leaving the same at the most notorious place of abode 
of Walter T. Colquitt, the President of the Water Lot 
Company.” Held, That it was a good service, upon 
the Company. Water Lot Company vs Bank of Bruns- 
WICK. scovcde cececcosesosavddo eens acveadgoesee Decceseesenens sodsoeee 


SLAVES. 


1, A slave cannot acquire freedom in Georgia by lapse 
of time. Hammond vs. Candler,.....ccccseseccseccescevceees 

See Action 2 ; Evidence 11; Manumission of Slaves; Rail- 

roads, 2. ° 


SPECIFIC PERFORMACE. See Equity, 6, 8. 
STEAMBOATS. See Liens, 2 to 20. 


SURETIES. 


1. If a plaintiff in a fi. fa. take a new note for his judg- 
ment debt, with security, undertaking to deliver the 
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original execution to the securities for their indemnity, 
and fail to do it, and who, in consequence thereof, lose 
the money, they are entiled to their discharge. Jones 
AL 16.; Tere @. TIO. 5.540059 csnvevesssanadccapncpacee eonagason 


2. Whenever the holder of a promissory note signed by 
a principal and surety, extends the time of payment 
to the principal, without the concurrence of the 
surety, for the purpose of avoiding a defense to the 


note which is claimed by the principal, the surety is - 


discharged from all liability on the note. Worthan vs. 
a: eerhivernsy Siihte ches odereeh ddann eeenanner-teten*-eesahe 


3. The surety is not discharged by any such indulgence 
of the principal as is not granted for a valuable con- 
sideration. Goodwyn vs. Hightower.........csceccereesseoes 

4. A surety is not a competent witness against this co- 
surety on an issue of non est factum. Rowe-vs. Ware... 


5. If the payee of a note, to induce one to become a se- 
curity thereon, represents that he has in his hands 
funds belonging to the principal, which shall be ap- 
plied as a credit upon the note, the security may give 

arol evidence of the payee’s promise; and if estab- 
ished by the proof, he is entitled to the benefit of said 
assurance. Mathewson et al. vs. JOneS.......00reeesereesseres 


6. The appearance of a principal in a ca. sa. bond at the 
term when he is bound to appear, is a discharge of 
his sureties. Bell et al., vs. Rawson et Glo... cocccccecceees 


7. After a defendant in ca. sa. has given bond, his rear- 
rest under the ca. sa. at the instance of the plaintiff, 
is a discharge of the sureties. bid. 


TAVERN AND RETAIL LICENSE. 


1. The Act of 1809, “to regulate the rates of tavern li- 
censes in this State, has relation only to the prices of 
licenses, and leaves the power of granting licenses 
just where it had before been placed, or might 
thereafter be placed, by law. Sanders vs. The Town 
Commissioners Of Butler .....sccccccceccceccveccscevee.cetesccsces 


2. The Courts will not infer that the Legislature in- 
tends to authorize a local departure from a general 
policy of the State, unless the local exception is ex- 
pressed in specific terms. Ibid. 
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TAXES. 


1. The Legislature has the power to create corporations 
for the government of towns, and to enlarge or dimin- 
ish their powers from time to time, at its discretion ; 
it may authorize the imposition of taxes to construct 
a railroad, beginning at the city and extending into 
the interior—either into the interior of Georgia or an 
adjacent State. 


The Legislature, in 1858, passed an Act to make valid 
and binding the subscriptions theretofore made by the 
Mayor and Council of the City of Columbus to the 
stock of the Mobile & Girard Railroad Company, and 
to the stock of the Montgomery & West Point Rail- 
road Company; and to make valid and binding the 
bonds issued by the Mayor and Council to said Com- 
pany in payment of the same; and to declare and 
make valid the ordinances theretofore passed by said 
Mayor and Council, authorizing the collection of 
taxes for the payment of interest accruing on said 
bonds; and to authorize the Mayor and Council of 
said city to levy and collect a tax annually, for the 

urpose of paying the principal and interest of said 
Rat and to authorize the collection of taxes for the 
payment of the principal and interest of all legal con- 
tracts which have been, or may thereafter be made by 
said corporation: Held, 


1. That said legislative Act gave validity to the previous 
proceedings of the city and its agents, whether they 
were otherwise valid or not. 


2. That such Act was not inoperative as being retroac- 
tive, unjust, or unconstitutional. 


3. That the city was thereby empowered to levy and 
collect the taxes which they are now seeking to en- 
force. Bass vs. Mayor & Council of Columbus........+0+ 


TENDER. 


1. If a defendant pleads a tender, and the jury find a 
larger sum due, the amount of money paid into the 
Clerk’s office by the defendant, and which he admitted 
to be due, may be ordered to be credited upon the 
judgment. Bennett vs. Odom.......+0+0 enecensopeces ose recess 
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TITLE. 


1. When the trustees of a feme covert have acquired a 
statutory title to slaves, as against the husband, can 
that title be defeated by a sale of the property to a 
third person by the husband, the purchaser having no 
notice of the plaintiff’s title? Bonner et al., vs. An- ° 
GT OWE ... vicescrddiicvovecbtessebidde ietessiddbe (SUA Seeds dotdaeeddage 287 


2. A party having two titles to property, may disclaim 
one and rely on the other, and after such election 
made, the admissions of his privies in the disclaimed 
title are not evidence against him. Oliver et al., vs. 
PCTEONE...000008 sercecczeoes saesBeocncspbennpys cnastarnconssaceeeenges 391 


3. When a person bargains land in this State, giving a 
bond for title, and dies in another State as a citizen 
thereof, his administrator appointed in that State can 
maintain suit for the purchase-money in this State, 
and can make a valid deed to the vendee. Carter vs. 
DB a cithde vpn dads ightins sdésbuebiléecuae apeldeoae dghniecsuee ed cocccsess, GOO 


4. E. D., a feme covert, who was entitled to a life-estate 
in certain negroes, the remainder to her children at 
her death, filed a bill against the trustee for account 
of hire and profits, and for his removal and the ap- 
pointment of a new trustee, in which a decree was 
rendered. Four years afterwards, the Court in which 
the decree was rendered, on the motion of the solici- 
tors for E. D., in that proceeding, passed an order to 
amend that decree, so far as to direct the Sheriff to 
sell one of the trust negroes for payment of fees for 
services in that suit. Upon suit brought by the chil- 
dren of E. D., after her death, against one holding un- 
der a sale made in pursuance of that order: Held, 
That such: order so passed was void as against the 
plaintiffs, they not being parties to the same, having 
no notice thereof, and not represented either on the 
hearing when the order was passed, or the original 
bill to which it was amendatory. Womack et al., vs. 
PUREE GE Ghoo se<o00ge saaneee v egnetene, oeopenentenderrsetennrtastens 696 


5. That the purchaser at such sale got no title thereby 
as against these plaintiffs, and those holding under 
them are in no better situation, whether they bought 
with or without notice. Ibid. 


6. If one who claims title to property be present when 
another makes a voluntary conveyance to third per- 
sons and does not object to the making of such deed, 
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it is a circumstance to show that such person had no 
title to the property conveyed, but recognized the 
title to be in the donor. Cain vs. Busby et al............ T14 


7, Although a party impliedly admit title to be in an- 
other, he may, notwithstanding, show that he had 
the title; and if he does, satisfactorily, his title will 
be protected against such admission. J bid. 


TRESPASS. 


1. Loose stock are not trespassers on unenclosed lands 
in this State. Macon & Western R. R. Oo. vs. Lester... 911 


TROVER. 


1. Trover is an action for damages done to the right of 
possession, and the amount of the damages depend- 
ing therefore upon the extent of the right, it is com- 
petent for the defendant to reduce the damages by 
showing the quantity of the plaintiff's interest. Bige- 
low ve!" FOURG:. Jc.055 caus desde oosone Be LRA eA 121 


. The purchase of negroes belonging to the estate of a 
deceased person, from any body whatever, before ad- 
ministration is taken on the estate, amounts to a con- 
version by the purchaser, and authorizes the admin- 
istrator, when one is afterwards appointed to recover 
of the purchaser, not only the negroes, but their hire 
from the time of the purchase. Davis vs. Davis........ 296 


3. A plaintiff in trover cannot enforce a judgment for 
the value of a slave which he had in his possession at 
the time of the recovery, nor for his hire during the 
time that he held said slave previously. In such a 
case equity would interpose and restrain the proceed- 
ing. Walden vs, McDonald .....scerccccocrecceseccescecsscees 542 


4. When a jury decides that a plaintiff in trover is en- 
titled to recover, it is proper that their verdict should 
be for that which both parties in open Court have ac- 
knowledged to be an agreed substitute for the prop- 
erty, instead of for the property, itself. Herring et al 
V8. BOGETS Cb:Gb vine svsicdsicres isvinewsonsleledervaeversedsqewcivoees 615 


5. In an action for recovery of negroes under the Act 
of December 27th, 1847, the jury returned a verdict 
for the specific property sued for. Held, That the 
verdict in that form of action was a proper finding. 
Spence vs. Holman ...sio.seccersscecssessecseseeses Weide tide dieses 646 
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TRUSTS AND TRUSTEES. 


1, Where one person agrees, as agent, to buy land for 
another as his principal, and does buy it, but takes the 
title in his own name, this title in his hands stands af- 
fected with a resulting trust for the benefit of the 
principal by operation of law, and the case is not 
within the Statute of Frauds, resulting trusts being 
expressly excepted from the operation of the statute. 
Chastian vs. Smith et al....cccceees LEB cgisevsbdostiervssded liven 96 


2. In a deed of marriage settlement occurs this clause, 
“That should said trust at any time become vacant 
by death or resignation of said party of the second 
pert, (the trustee,) or any of his successors, the said 

sabella M., (the wife) by writing under her hand and - 
seal, may appoint any other person, or persons, trus- 
tee in place of said party of the second part.” In 
another part of said deed there was this clause, that 
the trust property should be held by the trustee for 
the sole use of the wife, “separate from and wholly 
free of the control of her said intended husband, or 
any future husband, and not liable for any debt or 
contract of either.” The trustee named resigned, 
and the wife appointed one McBride, who also re- 
signed. The wife then in writing,-under seal, ap- 

ointed her husband as her trustee in lieu of Mc- 
Bride.” Held, 

1, That the deed did not exclude the wife from sppoint- 
ing the husband as trustee. 

2. That the husband was not excluded by law from re- 
ceiving the appointment from the wife. 


3. That the appointment of the husband in lieu of Mc- 
Bride, instead and in place of Garvin did not defeat 
the appointment. 


4, That the appointment was good and vested the legal 
title of the trust property in the trustee so appointed. 
Treeedyy 00. Urquhart savin: snesprevacoriayesnadocsions bo acieesede » 447 


3. Where rents, issues and profits, arising from trust 
property, have come into the hands of the trustee, du- 
ring the lifetime of the cestui que trust, and were unac- 
counted for at the time of his death, his administrator 
is entitled to demand an account and settlement of 
the trustee. Brown v8. Ricks......c.ccccercccrersecesreees voee 110 


4. Where the purchase is made by a trustee on his own 
account of the estate of the cestui que trust, although 
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sold at public auction, it is the option of the cestui 
que trust to set aside the sale, whether bona fide made 


or not: Provided, the heirs make their election within ~ 


a reasonable time. Shine vs Redwine and wife........... 


, A. conveys land to B., his brother-in-law, in trust for 
the seperate use of his wife and children. B. and his 
family move off, leaving A. to manage the property, 
who, instead of renting it out, cultivated it himself, 
accounting to the cestui que trust annually for the rent. 
The land is sold under a small fi. fa. against B, for a 
sum less than one year’s value, and bid off to A. to 
whom the title is made. Held, That occupying the 
fiduciary relation which he did, and having full knowl- 
edge of the title, he cannot hold the land, but will be 
compelled to re-convey to the cestui que trust, upon 
being refunded the purchase money paid at Sheriff’s 
sale, and paid his commissions for the management of 
the property. Renew vs. Butler ......c.scscccccescecreceeseee 


VENUE. See Railroads, 8. 


VERDICT. 


1, A case in which it was adjudged that the verdict was 
supported by the evidence. Ware vs. Craven........+0+ 


2. Upon an issue whether the surety had been discharged 
from liability ona promissory note by the act of the 
holder, the jury returned the following verdict: ‘“ We, 
the jury, find for the plaintiff sixty dollars with inter- 
est and costs of suit—releasing the secnrity.” Held, 
That the verdict was not void for uncertainty or ir- 
regularity. Worthan vs. Brewster.....cscceresseceeesesees 


3, A case in which it is decided that the verdict isin ac- 
cordance with the evidence. Burch vs. Ward........+.+. 


4, A verdict will not be set aside as contrary to evidence, 
because it may conflict with the conclusions of a wit- 
ness who drew his conclusions from the interchange 
of signs between himself and another person, and who 
testifies under a strong motive to support those con- 
clusions. Cooper vs, Mullins........0.s+++ cenpanaseensacbarens 
5. A verdict contrary to evidence must be set aside. 
Spicer vs. Yoppret) al..iswiiscess siete hedsetsiisicendissebbiass 
6. A verdict of a jury, supported by the evidence and 
law, will not be set aside, especially when no error of 
the Court is complained of. Clayton vs. Brown......... 
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7. A case where the verdict was held to be supported by 
the evidence. Webb vs. Fleming........000 eevee pedipettiaes . 808 


8. A case in which it was decided that the verdict was 
supported by the evidence. Stone vs, Bancroft & Cham- 


DOPLDIN: 0 jain ced ads civilian cer pidlts cigedesSiacesdacariobocliss bigrese debe 860 
9. A verdict cannot be impeached by a juror who ren- 
dered it. McElven vs. The State........... adsudeee, euetodall 869 


10. A verdict will not be set aside where, in a conflict of 
evidence, the weight of it is with the verdict. Macon 
& Western Railroad Company vs. Lester .......ccceevesseees 911 


11. When the question is one of fact only, turning upon 
the credit of the witnesses, and there is ample testi- 
mony to support the verdict, it will not be disturbed, 
especially where material evidence, in the power of 
the defendant, has not been produced. Bennet vs Odum. 940 


12. A verdict will not be set aside as being against the 
evidence, when the evidence is decidedly conflicting. 
Water Lot Company vs. Jones... .ossescocccececcerseees soseeees 944 


See Ejectment 6. 


WARRANTY. 


1. In a suit for the price of a negro sold and warranted 
to be sound, if the proof shows that there was un- 
soundness at the time of the sale, the verdict must 
make some deduction from the agreed price, whether 
the negro in the unsound state was worth more than 
the agreed price or not. Hook vs. Stovall, Dunn & Co. 418 


. The proper measure of damage in such a case, is the 
difference between the value of the property, if sound, 
as it was warranted to be, and its value unsound, as it 
actually was at the time of the sale—the agreed price 
being taken as the standard of sound value, and the 
unsound value being proportioned to it. Ibid. 


bo 


3. If one, as agent for another, sell and warrant a negro 
as sound, and afterwards bring suit on the note given 
for the negro against the purchaser in his own name, 
he cannot be an innocent purchaser of the note, with- 
out notice of the consideration, and if the negro be 
unsound at the time, and afterwards die of such un- 
soundness, that is a good defense to that suit. uth- 
CEE WE. SEs «Spi < Sat Rndededdovnpnaeeeasceeenenasentens 728 


4, There can be no deduction from the agreed price of a 
negro on account of unsoundness, when the negro was 
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sold without either a warranty or representation of 
soundness. Hawkins vs. Kind......cscceccescessecseceecereces 


WILLS. 


1. When a will is prepared by one who takes a large 
benefit under it, cannot be set up without strong proof 
that the testator understood its provisions and assen- 
ted to them. Adair et al., V8. AdQIP. ..ccccccssessesevcceees 


2. A will cannot be reformed by making additions to it, 
because the whole will must be in writing ab origine. 
WH s 6 ah, Wi: PORTING 00 ssedesingcvsdnsess hantinnetiiimaetiies 


8. The ordinary, popular and legal sense of the word 
“children,” embraces only the first generation of off- 
spring; and for it to be extended further, there must 
either be something in the context showing that a 
larger signification is intended, or the person using it 
must know that there neither then is, nor can after- 
wards be, any person to whom the term can be ap- 
plied in its appropriate sense. bid. 


4, When a will has been revoked by a subsequent will, 
the revocation of the latter does not per se revive the 
former, nor can it be revived, except by republication 
in writing, attested by three witnesses, or by codicil 
duly executed. Harwell vs. Lively et al ....sccceessesecees- 


5. Notice to the husband of an application to prove a 
will in solemn form, when the wife is next of kin to 
deceased, is not notice to her, so as to conclude her in 
a subsequent application to caveat the will. Stonevet 
OD ., VO, Zpeem B: Abe snnssag: specenedsacsiousnvsnenbokesstuacstbsees 


6. A testator’s acknowledgment of his signature in the 
presence of the subscribing witnesses is sufficient, 
without the signing being, done in their presence. 
PRORe UB. FRB is . vaccescscrancecesaceommnconetenntousentnasiaian 


7. It is not necessary that the subscribing witnesses 
should sign in the presence of each other; it is suffi- 
cient if each signs in the presence of the testator. 
Ibid. 


8. An attempt to manumit a slave, avoids only that part 
of the will which relates to that object. Ibid. 


WITNESSES. 


1. A husband is not a competent witness to testify in 
respect to the separate estate of his wife, who is a di- 
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rect beneficiary of the action, although not a party to 
the record. Cobb vs. Edmondson.........0.. setboviciededsedi " 


2. One who is a bank officer, engaged in banking, and a 
judge of counterfeit money, is competent to give his 
opinion as to the spuriousness of a bank bill, especial- 
ly when he gives the facts Ps which such opinion is 
founded, May vs. Dorsett... B...cececccesercsoccccercvcccececs ‘ 


3. In a suit against co-sureties, upon an issue of non est 
factum as to one of then, the others are not compe- 
tent witnesses against him. Rowe vs. Ware...........+ ve 


4, A witness cannot express his opinion upon facts sta- 
ted by another witness, unless he is an expert. Hook 
vs. Stovall, Dunn & Co......sscccccccsssese eantichnhandhswecndabial 


5. A witness is incompetent on the score of interest, ei- 


ther where he will be gainer or loser by the event of 


the suit, or where the record can be used in his favor 
in another case, to which he is a party. Molyneaux 
SAC EEE tn tcncdtavndnemeibtaddatvanstteriasenantereiatedecsonensn 


. A witness testifying ore tenus, may be contradicted, 
and thus discredited by. his depositions previously 
taken in the same case, or in a different case involv- 
ing the same issues. bid. ' 


. A bond of indemnity to protect a witness against all 
liability, will not restore him to competency where he 
is disqualified on the ground of interest. Ibid. 

. Where one dies intestate, leaving his wife and daugh- 
ter as sole distributees of his estate, the husband of 
the widow is a competent witness in a suit at the in- 
stance of the daughter against the administrator. 
Shine we. Badenian: G OG: i vesisiccvesicseieciecicesssiecivce 


9. The attorney of a non-resident plaintiff is an incompe- 
tent witness for his client. Robinson et al. vs. Towns, 
GOV....0006 soveemacnienadenn scdbaecomesseee cence bee saknbesreneniey 


10. The credit of a female witness may be impeached 
by proving her to be a common prostitute; but not by 
showing a single act of bastardy—especially at a pe- 
riod sufficiently remote as to have been repented of 
by her,and forgiven by the community. Weathers vs: 
Barksdale.......seseesvees sbvddewweddsedsdcinvcsessicsedioces osececee 


11. When the party to the case is the only witness, and 
his testimony makes out the case of his adversary, 
and then states matter in rebuttal or avoidance, it is 
competent for the jury, under the Act of 1857, to credit 
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the first statement against the party, and disregard 
that in hisfavor. Hardee vs. Williams & Applewhite...... 921 


12. A party on the record who, at the trial, has no inter- 
est in the event of the suit, may be examined as a wit- 
ness. Robert vs. Boynton......ccccecccerseccecesessees dbeonesen 939 


WRIT OF ERROR. See Bill of Exceptions 8. 





